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APPENDIX A
DETERMINATIVE RULES

UTAH RULES OF APPELLATE PROCEDURE

Rule 4. Appeal as of right: when taken.
(a) Appeal from final judgment and order. In a case in which an appeal
is permitted as a matter of right from the trial court to the appellate court, the
notice of appeal required by Rule 3 shall be filed with the clerk of the trial
court within 30 days after the date of entry of the judgment or order appealed
from. However, when a judgment or order is entered in a statutory forcible
entry or unlawful detainer action, the notice of appeal required by Rule 3
shall be filed with the clerk of the trial court within 10 days after the date of
entry of the judgment or order appealed from.
(b) Motions post judgment or order. If a timely motion under the Utah
Rules of Civil Procedure is filed in the trial court by any party (1) for judgment under Rule 50(b); (2) under Rule 52(b) to amend or make additional
findings of fact, whether or not an alteration of the judgment would be required if the motion is granted; (3) under Rule 59 to alter or amend the
judgment; or (4) under Rule 59 for a new trial, the time for appeal for all
parties shall run from the entry of the order denying a new trial or granting
or denying any other such motion. Similarly, if a timely motion under the
Utah Rules of Criminal Procedure is filed in the trial court by any party (1)
under Rule 24 for a new trial; or (2) under Rule 26 for an order, after judgment, affecting the substantial rights of a defendant, the time for appeal for
all parties shall run from the entry of the order denying a new trial or granting or denying any other such motion. A notice of appeal filed before the
disposition of any of the above motions shall have no. effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of
the order of the trial court disposing of the motion as provided above.
(c) Filing prior to entry of judgment or order. Except as provided in
paragraph (b) of this rule, a notice of appeal filed after the announcement of a
decision, judgment, or order but before the entry of the judgment or order of
the trial court shall be treated as filed after such entry and on the day thereof.
(d) Additional or cross-appeal. If a timeiy notice of appeal is filed by a
party, any other party may file a notice of appeal within 14 days after the date
on which the first notice of appeal was filed, or within the time otherwise
prescribed by paragraph (a) of this rule, whichever period last expires.
(e) Extension of time to appeal. The trial court, upon a showing of excusable neglect or good cause, may extend the time for filing a notice of appeal
upon motion filed not later than 30 days after the expiration of the time
prescribed by paragraph (a) of this rule. A motion filed before expiration of the
prescribed time may be ex parte unless the trial court otherwise requires.
Notice of a motion filed after expiration of the prescribed time shall be given
to the other parties in accordance with the rules of practice of the trial court.
No extension shall exceed 30 days past the prescribed time or 10 days from the
date of entry of the order granting the motion, whichever occurs later.

UTAH RULES OF APPELLATE PROCEDURE

Rule 46. Considerations governing review of certiorari.
Review by a writ of certiorari is not a matter of right, but of judicial discretion, and will be granted only for special and important reasons. The following, while neither controlling nor wholly measuring the Supreme Court's
discretion, indicate the character of reasons that will be considered:
(a) When a panel of the Court of Appeals has rendered a decision in
conflict with a decision of another panel of the Court of Appeals on the
same issue of law;
(b) When a panel of the Court of Appeals has decided a question of
state or federal law in a way that is in conflict with a decision of the
Supreme Court;
(c) When a panel of the Court of Appeals has rendered a decision that
has so far departed from the accepted and usual course of judicial proceedings or has so far sanctioned such a departure by a lower court as to call
for an exercise of the Supreme Court's power of supervision; or
(d) When the Court of Appeals has decided an important question of
municipal, state, or federal law which has not been, but should be, settled
by the Supreme Court.

APPENDIX B
OTHER RELEVANT RULES

Rule 10. Motion for summary disposition.
(a) Time for filing; grounds for motion Within in A
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tGr t h e d o c k e t
mg statement is served, a party may mwe
(1) To dismiss the appeal or thp ™>tit;™ e
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Rule 6. Time.
(a) Computation. In computing any period of time prescribed or allowed by
these rules by the local rules of any district court by order of court or by any
i?;*KWatute the day of the act, event, or default from which the desig^ t ^ i T ^ e l e t l s to run shall not be included. The last day of the
neriod so computed shall be included, unless it is a Saturday, a Sunday or a
w a l holida7in which event the period runs until the end of the next day
X M s notya Saturday, a Sunday, or a legal holiday. When the period of time
described or allowed is less than seven days, intermediate Saturdays, Sundavs and legal holidays shall be excluded in the computation
(b) Enlargement. When by these rules or by a notice given thereunder or
bv order of the court an act is required or allowed to be done at or within a
sDecified time, the court for cause shown may at any time in its discretion (1)
with or without motion or notice order the period enlarged if request therefor
^ made before the expiration of the period originally prescribed or as extended bv a previous order or (2) upon motion made after the expiration of the
snedfied period permit the act to be done where the failure to act was the
« , H nf pvrusable neglect; but it may not extend the time for taking any
acSon £ £ ^
« 8 > , 52(b), 59(b); (d) and (e), 60(b) and 73(a) and (g),
except to the extent and under the conditions stated m them.
S Unaffected by expiration of term. The period of time provided for the
doing of any act or the taking of any proceeding is not affected or limited by
the continued existence or expiration of a term of court The continued existence or expiration of a term of court in no way affects the power oi a court to
do any act or take any proceeding in any civil action which has been pending
be

fd)Vor motions - Affidavits. A written motion, other than one which
mav be heard ex parte, and notice of the hearing thereof shal be served not
S
than 5 davs before the time specified for the hearing unless a different
period is fixed by these rules or by order of the court. Such an order may for
cause shown be made on ex parte application. When a motion is supported by
affidavit, the affidavit shall be served with the motion; and except as otherw e provided in Rule 59(c), opposing affidavits may be served not later than 1
S J before the hearing, unless the court permits them to be served at some
0

^ e T A c t i o n a l time after service by mail. Whenever a party has the
right or is required to do some act or take some proceedings within a prescribed period after the service of a notice or other paper upon him and the
notice o^paper is served upon him by mail, 3 days shall be added to the
prescribed period.
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Rule 52. Findings by the court.
(a) Effect In all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant to Rule
58A; in granting or refusing interlocutory injunctions the court shall similarly set forth the findings of fact and conclusions of law which constitute the
grounds of its action. Requests for findings are not necessary for purposes of
review. Findings of fact, whether based on oral or documentary evidence,
shall not be set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge the credibility of the witnesses.
The findings of a master, to the extent that the court adopts them, shall be
considered as the findings of the court. It will be sufficient if the findings of
fact and conclusions of law are stated orally and recorded in open court following the close of the evidence or appear in an opinion or memorandum of
decision filed by the court. The trial court need not enter findings of fact and
conclusions of law in rulings on motions, except as provided in Rule 4Kb). The
court shall, however, issue a brief written statement of the ground for its
decision on all motions granted under Rules 12(b), 50(a) and (b), 56, and 59
when the motion is based on more than one ground.
(b) Amendment. Upon motion of a party made not later than 10 days after
entry of judgment the court may amend its findings or make additional findings and may amend the judgment accordingly. The motion may be made with
a motion for a new trial pursuant to Rule 59. When findings of fact are made
in actions tried by the court without a jury, the question of the sufficiency of
the evidence to support the findings may thereafter be raised whether or not
the party raising the question has made in the district court an objection to
such findings or has made either a motion to amend them, a motion for judgment, or a motion for a new trial.
(c) Waiver of findings of fact and conclusions of law. Except in actions
for divorce, findings of fact and conclusions of law may be waived by the
parties to an issue of fact:
(1) by default or by failing to appear at the trial;
(2) by consent in writing, filed in the cause;
(3) by oral consent in open court, entered in the minutes.
(Amended effective Jan. 1, 1987.)
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Rule 56. Summary judgment.
(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or anv
y
part thereof.
*
(b) For defending party A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.
s*ueut in nis
(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse p a r ^ t t the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings depositions, answers to interrogatories
and admissions on file, together with the affidavits, if any, show that there fs
no genuine issue as to any material fact and that the moving party is entSed
to a judgment as a matter of law. A summary judgment? F n S ^ in
character, may be rendered on the issue of liability alone although thereis a
genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion? ^ e x a n ^ l g t t
pleadings and the evidence before it and by interrogating counsel Z l l if
practicable ascertain what material facts exist without substanSi contro
versy and what material facts are actually and in good faithcont
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Rule 58A. Entry.
(a) Judgment upon the verdict of a jury. Unless the court otherwise
directs and subject to the provisions of Rule 54(b), judgment upon the verdict
of a jury shall be forthwith signed by the clerk and filed. If there is a special
verdict or a general verdict accompanied by answers to interrogatories returned by a jury pursuant to Rule 49, the court shall direct the appropriate
judgment which shall be forthwith signed by the clerk and filed.
(b) Judgment in other cases. Except as provided in Subdivision (a) hereof
and Subdivision (b)(1) of Rule 55, all judgments shall be signed by the judge
and filed with the clerk.
(c) When judgment entered; notation in register of actions and judgment docket. A judgment is complete and shall be deemed entered for all
purposes, except the creation of a lien on real property, when the same is
signed and filed as herein above provided. The clerk shall immediately make
a notation of the judgment in the register of actions and the judgment docket.
(d) Notice of signing or entry of judgment. The prevailing party shall
promptly give notice of the signing or entry of judgment to all other parties
and shall file proof of service of such notice with the clerk of the court. However, the time for filing a notice of appeal is not affected by the notice requirement of this provision.
(e) Judgment after death of a party. If a party dies after a verdict or
decision upon any issue of fact and before judgment, judgment may nevertheless be rendered thereon.
(f) Judgment by confession. Whenever a judgment by confession is authorized by statute, the party seeking the same must file with the clerk of the
court in which the judgment is to be entered a statement, verified by the
defendant, to the following effect:
(1) If the judgment to be confessed is for money due or to become due, it
shall concisely state the claim and that the sum confessed therefor is
justly due or to become due;
.
(2) If the judgment to be confessed is for the purpose of securing the
plaintiff against a contingent liability, it must state concisely the claim
and that the sum confessed therefor does not exceed the same;
(3) It must authorize the entry of judgment for a specified sum.
The clerk shall thereupon endorse upon the statement, and enter in the
judgment docket, a judgment of the court for the amount confessed, with costs
(Amended effective Sept. 4, 1985; Jan. 1, 1987.)
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Rule 59. New trials; amendments of judgment.
(a) Grounds. Subject to the provisions of Rule 61, a new trial may be
granted to all or any of the parties and on all or part of the issues, for any of
the following causes; provided, however, that on a motion for a new trial in an
action tried without a jury the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of
n6W
S
COnclusions a n d
jud ^
'
direct the entry of a new
(1) Irregularity in the proceedings of the court, jury or adverse nartv
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(7) Error in law.
(b) Time for motion. A motion for a new trial choii K^ «~ j ^ i .
n0t
than 10 days after the entry of the judgment
^
(c) Affidavits; time for filing. When thp anni^o*;^ *
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within which to serve opposing affidavits. The time within w h i r h S I ? « S
vits or opposing affidavits shall be served may be extended for ! i ^ 5 i
a n addltl0nal
period not exceeding 20 days either by the courtfor™2i
the parties by written stipulation. The COurt mlv S r ^ ^ V 1 1 ^ 0 " b y
(d) On initiative of court. Not later t h a n ^ a v s E e n t w ^ ^ 1 ' 8 ;
the court of its own initiative may order a new trial for«™ r ? ^ ° / J u d p e n t
might have granted a new trial on motion oT a p a \ t and fn th* 7 *t!?
P rty a n d m t h e o r d e r s h a 1 1
specify the grounds therefor.
'
(e) Motion to alter or amend a judgment A mnHo„ +„ „u
,,
^ e n t shall be served not later ' t h a n ^ t y l a f t e r ^ X
S e n t
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Rule 4-504. Written orders, judgments and decrees.
Intent:
To establish a uniform procedure for submitting written orders, judgments,
and decrees to the court. This rule is not intended to change existing law with
respect to the enforceability of unwritten agreements.
Applicability:
This rule shall apply to all civil proceedings in courts of record except small
claims.
Statement of the Rule:
(1) In all rulings by a court, counsel for the party or parties obtaining the
ruling shall within fifteen days, or within a shorter time as the court may
direct, file with the court a proposed order, judgment, or decree in conformity
with the ruling.
(2) Copies of the proposed findings, judgments, and orders shall be served
upon opposing counsel before being presented to the court for signature unless
the court otherwise orders. Notice of objections shall be submitted to the court
and counsel within five days after service.
(3) Stipulated settlements and dismissals shall also be reduced to writing
and presented to the court for signature within fifteen days of the settlement
and dismissal.
(4) Upon entry of judgment, notice of such judgment shall be served upon
the opposing party and proof of such service shall be filed with tfte court. All
judgments, orders, and decrees, or copies thereof, which are to be transmitted
after signature by the judge, including other correspondence requiring a reply, must be accompanied by pre-addressed envelopes and pre-paid postage.
(5) All orders, judgments, and decrees shall be prepared in such a manner
as to show whether they are entered upon the stipulation of counsel, the
motion of counsel or upon the court's own initiative and shall identify the
attorneys of record in the cause or proceeding in which the judgment, order or
decree is made.
(6) Except where otherwise ordered, all judgments and decrees shall contain the address or the last known address of the judgment debtor and the
social security number of the judgment debtor if known.
(7) All judgments and decrees shall be prepared as separate documents and
shall not include any matters by reference unless otherwise directed by the
court. Orders not constituting judgments or decrees may be made a part of the
documents containing the stipulation or motion upon which the order is
based.
(8) No orders, judgments, or decrees based upon stipulation shall be signed
or entered unless the stipulation is in writing, signed by the attorneys of
record for the respective parties and filed with the clerk or the stipulation was
made on the record.
(9) In all cases where judgment is rendered upon a written obligation to pay
money and a judgment has previously been rendered upon the same written
obligation, the plaintiff or plaintiffs counsel shall attach to the new complaint
a copy of all previous judgments based upon the same written obligation.
(10) Nothing in this rule shall be construed to limit the power of any court,
upon a proper showing, to enforce a settlement agreement or any other agreement which has not been reduced to writing.
(Amended effective January 15, 1990; April 15, 1991.)
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Rule 4-501. Motions.
Intent:
To establish a uniform procedure for filing
mn+ir»r^
g
and documents with the court.
° t l 0 n S ' su PP°rtmg memoranda
To establish a uniform procedure for requesting
and crho^.,1 • i_
4
sun
dispositive motions.
^ a n d scheduling hearings on
To establish a procedure for expedited dispositions.
Applicability:
This rule shall apply to motion practice in all distrirt *nA • •.
except proceedings before the court commissionersand 5 L . T ^ - C 0 U r t s
partment of the circuit court. This rule does not apply t o Z^£rTl **
corpus or other forms of extraordinary relief.
Petlt">ns for habeas
Statement of the Rule:
(1) Filing and service of motions and memoranda
(a) Motion and supporting memoranda All m^L*
tested or ex-parte matters, shall be ^ S ^ T T ^ S i r ^ r
points and authorities appropriate affidavits and c m L , ™ e m o r f * d u m ° f
page number to relevant portions of deposTtC exhTbits or n £ T b y
ments relied upon in support of the motion ulln
A
°theT d ° CU *
opposing a motion shall not «cerf t T S S s ^ i S S ^
T ^ ^ ?
"statement of material facts" as providedin D ^ £ w o ^ ° f t h e
waived by order of the court on e x ^ S S S
^ ! T P t f8
e3 Parte a p p l i
cation is made to file an over-length^emorS™Vvf
f"
state the length of the principal ^ S S ^ ^ S ^ Z
^
in excess of ten pages, the application ^ i n d u i ^ S S S ^
memorandum, not to exceed five pages.
summary of the
(b) Memorandum in opposition to motion ru* ~>
j
r 8
ndin
shall file and serve upon all parties wttWn t e n ' d ^ ! * P°
& party
motion, a memorandum in oppositionTo the motin? ^ i i 8 8 ™ 8 ° f a
documentation. If the responding p a ^ t y ^ T f l E * f £ *" au™0Tti»e
opposition to the motion within
Indays^e^LoTZ0^^^
the
moving party may notify the clerk to submit t h T ^ f t^\Faotl0^
decision as provided in paragraph (l)(d) of t £ s ™ "
° ** ^
**
(c) Reply memorandum. The moving party mav servp
™A
«i
memorandum within five days after service
tf t h T e a n d f i l e a reply
Ce o f t h e res
memorandum.
Ponding party's
(d) Notice to submit for decision TTnnn fk«
.period to file a reply memorandZ e ' i t h e r n a r t v T ^ 1 ? / l h e f l V e ' d a y
submit the matter io the court
to'deST^^r*?
* ! ? 8 r k t0

the form of a separate written P^^Z^nlf^T

^

£

in

Subm

for Decision." The notification shall contain cert?ficL o f ^ - °
X
parties^neither party files a notice, the S K S g f f i J T u ^ f t e l S
(2) Motions for summary judgment.
(a) Memorandum in support of a mnHnn TU
ties in support of a r n ^ o ^ ^ ^ ^ ^ ^ ^ auAjrisection that contains a concise s t a ^ m S o f S ^ T w , b e g l ? W 1 ? ?
movant contends no genuine issue exists. T h ? a c J shall £ ?
^
tated m
separate numbered sentences and shall specified v Z*,\u
l t h S 8 POrtions
of the record upon which the movant rties
*
° °

(b) Memorandum in opposition to a motion. The points and authorities in opposition to a motion for summary judgment shall begin with a
section that contains a concise statement of material facts as to which the
party contends a genuine issue exists. Each disputed fact shall be stated
in separate numbered sentences and shall specifically refer to those portions of the record upon which the opposing party relies, and, if applicable, shall state the numbered sentence or sentences of the movant's facts
that are disputed. All material facts set forth in the movant's statement
and properly supported by an accurate reference to the record shall be
deemed admitted for the purpose of summary judgment unless specifically controverted by the opposing party's statement.
(3) Hearings.
(a) A decision on a motion shall be rendered without a hearing unless
ordered by the Court, or requested by the parties as provided in paragraphs (3)(b) or (4) below.
(b) In cases where the granting of a motion would dispose of the action
or any issues in the action on the merits with prejudice, either party at
the time of filing the principal memorandum in support of or in opposition
to a motion may file a written request for a hearing.
(c) Such request shall be granted unless the court finds that (a) the
motion or opposition to the motion is frivolous or (b) that the dispositive
issue or set of issues governing the granting or denial of the motion has
been authoritatively decided.
(d) When a request for hearing is denied, the court shall notify the
requesting party. When a request for hearing is granted, the court shall
set the matter for hearing or notify the requesting party that the matter
shall be heard and the requesting party shall schedule the matter for
hearing and notify all parties of the date and time.
(e) In those cases where a hearing is granted, a courtesy copy of the
motion, memorandum of points and authorities and all documents supporting or opposing the motion shall be delivered to the judge hearing the
matter at least two working days before the date set for hearing. Copies
shall be clearly marked as courtesy copies and indicate the date and time
of the hearing. Courtesy copies shall not be filed with the clerk of the
court.
(f) If no written request for a hearing is made at the time the parties
file their principal memoranda, a hearing on the motion shall be deemed
waived.
(g) All dispositive motions shall be heard at least thirty (30) days before the scheduled trial date. No dispositive motions shall be heard after
that date without leave of the Court.
(4) Expedited dispositions. Upon motion and notice and for good cause
shown, the court may grant a request for an expedited disposition in any case
where time is of the essence and compliance with the provisions of this rule
would be impracticable or where the motion does not raise significant legal
issues and could be resolved summarily.
(5) Telephone conference. The court on its own motion or at a party's
request may direct arguments of any motion by telephone conference without
court appearance. A verbatim record shall be made of all telephone arguments
and the rulings thereon if requested by counsel.
(Amended effective January 15, 1990; April 15, 1991.)
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State v. Sessions, 583 P.2d 44, 45 (Utah
1978). Therefore, because defendant requested disclosure merely to challenge
statements made in the affidavit supporting the search warrant, we conclude the
trial court appropriately denied the request.
In conclusion, we hold there were sufficient facts in the affidavit in support of the
search warrant to establish probable cause
and to justify a no knock, nighttime warrant. Furthermore, we find no error in the
trial court's refusal to disclose the identity
of the C.I. Therefore, we affirm defendant's convictions.
BENCH and RUSSON, JJ., concur.

Robert J. DeBRY and Joan DeBry,
Plaintiffs and Appellants,
v.
FIDELITY NATIONAL TITLE
INSURANCE CO., Defendant
and Appellee.
No. 910329-CA.
Court of Appeals of Utah.
March 18, 1992.
Summary judgment was entered by
the Third District Court, Salt Lake County,
Pat B. Brian, J., and party against whom
judgment was entered filed notice of appeal
after objecting to judgment. The Court of
Appeals, Garff, J., held that: (1) objections
were properly treated as postjudgment motion for amended or additional findings; (2)
notice of appeal filed prior to disposition of
postjudgment motion was of no effect; and
(3) appeal was untimely when no notice of
appeal was filed following denial of postjudgment motion.
Appeal dismissed.

1. Time <s=>8
Additional three-day period for responding to service by mail did not apply to
party who was personally served, even
though all other parties were served by
mail. Rules Civ.Proc, Rule 6(a, e).
2. Appeal and Error <fc»842(2)
Legal conclusions of trial court are
accorded no particular deference on appeal
and are reviewed for correctness.
3. Motions <3=>1
"Motion" is application made to court
for purpose of obtaining ruling or order
directing some act to be done in favor of
applicant.
See publication Words and Phrases
for other judicial constructions and
definitions.
4. Judgment <3=»319
Trial <®=>400(2)
Motion filed within ten days of entry
of judgment that questions correctness of
court's findings and conclusions is properly
treated as postjudgment motion to alter or
amend judgment or for amended findings,
regardless of how motion is captioned.
Rules Civ.Proc, Rules 52(b), 59(e).
5. Trial <s=>400(2), 401
Objections to judgment and request
for additions to findings of fact and conclusions of law which was filed five days after
entry of judgment was properly treated as
motion to amend and make additional findings of fact, despite fact that objection did
not constitute "motion" per se. Rules Civ.
Proc, Rule 52(b).
6. Appeal and Error <s=>428(2)
Notice of appeal filed prior to disposition of postjudgment motion is of no effect
because trial court can still alter or amend
judgment, its findings, or make additional
findings. Rules Civ.Proc, Rules 50(b),
52(b), 59.
7. Appeal and Error <8=>428(2)
Appeal from summary judgment was
untimely, even though notice of appeal was
filed 15 days after entry of judgment,
where notice of appeal was filed while post-
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judgment motion was pending and no no,tice of appeal was filed after postjudgment
motion had been denied. Rules Civ.Proc,
£$lile 52(b); Rules App.Proc, Rule 4(b).

On March 28, 1990, after DeBrys and
Fidelity presented oral argument, the trial
court granted Fidelity's motion for summary judgment. The court directed Fidelity to prepare and submit to the court proposed findings of fact, conclusions of law,

and judgment in conformity with the
court's ruling. Utah R.Civ.P. 52(a).
On April 24,1990, Fidelity hand-delivered
to DeBrys' counsel a copy of the proposed
findings of fact, conclusions of law, and
judgment. All other counsel were served
by mail on April 25, 1990. After allowing
the five-day objections period to run, as
specified in Rule 4-504(2) of the Utah
Rules of Judicial Administration,2 Fidelity
submitted the proposed findings of fact,
conclusions of law, and judgment to the
trial court on May 2, 1990. That same day,
the trial court signed and the clerk of the
court entered the findings of fact, conclusions of law, and judgment.
On May 7, 1990, five days after entry of
judgment, DeBrys filed a document entitled "Plaintiffs' Objections and Additions to
Proposed Findings of Fact and Conclusions
of Law." In the document, DeBrys objected to various findings of fact and conclusions of law and argued that specific additional findings of fact and conclusions of
law should be made by the trial court. On
May 22, 1990, DeBrys filed a notice of
appeal "from the order . . . granting summary judgment . . . entered . . . on May 2,
1990."
On November 16,1990, Fidelity mailed to
DeBrys' counsel a copy of a proposed order
denying DeBrys' objections and additions
to proposed findings of fact and conclusions of law. The proposed order characterized DeBrys' objections and additions as
a motion pursuant to Rule 52(b), Utah
Rules of Civil Procedure.3 DeBrys did not
object to the proposed order. Thereafter,
on December 11, 1990, the trial court
signed the order expressly construing DeBrys' objections and additions as a postjudgment motion pursuant to Rule 52(b).
The court's order, a copy of which had been
previously mailed to DeBrys' counsel on
November 16, 1990, stated, "IT IS HERE-

1. Appeals involving other parties in this action
are now before this court.

shall be submitted to the court and counsel
within five days after service."

2. Rule 4-504(2) provides that "[c]opies of the
proposed findings, judgments, and orders shall
be served upon opposing counsel before being
presented to the court for signature unless the
court otherwise orders. Notice of objections

3. Rule 52(b) provides m relevant part that
"[u]pon motion of a party made not later than
10 days after entry of judgment the court may
amend its findings or make additional findings
and may amend the judgment accordingly."

^Edward T. Wells (argued), Robert J. DeBry & Associates, Salt Lake City, for plain'tiffs and appellants.
;

Robert J. Dale (argued), Lynn C. McMurVay, McMurray, McMurray, Dale & Parkinson, Salt Lake City, for defendant and appellee.
OPINION
Before GARFF, GREENWOOD and
RUSSON, JJ.
GARFF, Judge:
This is an appeal from a summary judgement dismissing the complaint of plaintiffs,
.Robert J. DeBry and Joan DeBry (DeBrys),
against defendant Fidelity National Title
Insurance Company (Fidelity). The summary judgment was certified by the trial
court for appeal pursuant to Rule 54(b),
Utah Rules of Civil Procedure. The underlying action, which involves multiple parties and multiple causes of action,1 stems
from DeBrys' purchase of an office building. As a threshold matter, Fidelity claims
that notice of appeal was not timely filed,
and therefore, this appeal should be dismissed. Because timely notice of appeal is
jurisdictional, Armstrong Rubber Co. v.
Bastian, 657 P.2d 1346, 1348 (Utah 1983);
Nelson v. Stoker, 669 P.2d 390, 392 (Utah
1983), we must first determine whether
DeBrys' notice of appeal was timely.
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BY ORDERED that Plaintiffs' motion pursuant to Rule 52(b), Utah Rules of Civil
Procedure, to amend the proposed Findings
of Fact and Conclusions of Law be and is
hereby denied." DeBrys did not file a notice of appeal after the court's December
11, 1990, order, nor did they object to the
order until some ten months later on October 21, 1991, when they filed a motion to
amend pursuant to Rule 60, Utah Rules of
Civil Procedure. After oral argument, the
trial court denied the motion to amend.4

legal in nature; thus, it is accorded no
particular deference and reviewed for correctness. Grayson Roper Ltd. Partnership v. Finlinson, 782 P.2d 467, 470 (Utah
1989); City of W. Jordan v. Retirement
B±, 767 P.2d 530, 532 (Utah 1988). But
see Valenzuela v. Mercy Hosp., 521 P.2d
1287, 1288-89 (Colo.Ct.App. 1974) (reviewing for "abuse of discretion" trial court's
construction of motion to vacate as motion
to amend under Rule 59(e)).

[1,2] DeBrys argue that their document concerning objections and additions
to proposed findings of fact and conclusions of law was not a Rule 52(b) motion
and that the trial court erred in construing
it as such.5 In determining whether the
court properly characterized DeBrys' document, we look to the document's substance rather than its caption. See Armstrong, 657 P.2d at 1347-48 (citing Howard
v. Howard, 11 Utah 2d 149, 152, 356 P.2d
275, 276 (I960)); Gallardo v. Bolinder, 800
P.2d 816, 817 (Utah 1990) (per curiam).
The court's conclusion that DeBrys' document constituted a Rule 52(b) motion is

[3] DeBrys insist that their document
concerning objections and additions to findings of fact and conclusions of law should
not have been construed as a Rule 52(b)
motion because it did not constitute a "motion" per se.6 They reason that because
their document was an objection and not a
post-judgment motion, Utah Rule of Appellate Procedure 4(b) does not apply, and that
their notice of appeal was valid and that
hence this court has jurisdiction to hear the
appeal.7

4. The trial court's denial of the motion to
amend is the subject of a separate notice of
appeal filed on January 28, 1992.
5. In addition, DeBrys contend that the court
erred by prematurely signing the findings of
fact, conclusions of law, and judgment before
the time for objections had run pursuant to
Rule 4-504(2), Utah Rules of Judicial Administration. DeBrys* counsel was served with a
copy of the proposed findings of fact, conclusions of law, and judgment on April 24, 1990,
and all other counsel were served by mail on
April 25, 1990. This service by mail, they claim,
added three days to their five-day objections
period of Rule 4-504(2), and therefore, all counsel had until May 7, 1990, to file their objections. Utah R.Civ.P. 6(a) and (e).
DeBrys' argument is without merit. They
were served with a copy of the proposed findings of fact, conclusions of law, and judgment
on April 24, 1990. Pursuant to the five-day
objections period of Rule 4-504(2), excluding
the intermediate Saturday and Sunday as required by Rule 6(a), DeBrys' objections were
due May 1, 1990. On May 2, 1990, the trial
court signed and the clerk of the court entered
the findings of fact, conclusions of law, and
judgment.
Although the five-day objections period for
other counsel had not yet run, inasmuch as they
were served by mail on April 25, 1990, the

[4,5] Regardless of how it is captioned,
a motion filed within ten days of the entry
court's apparent oversight is inconsequential for
two reasons. First, no other parties had an
interest in nor did they oppose Fidelity's motion
for summary judgment. Second, no objections
were filed by other counsel, nor have other
counsel complained that they should have been
allowed to file objections.
6. A motion is an application made to the court
for the purpose of obtaining a ruling or order
directing some act to be done in favor of the
applicant. Elliot v. Elliot, 797 S.W.2d 388, 392
(Tex.Ct.App.1990).
7. Rule 4(b) provides in relevant part:
If a timely motion under the Utah Rules of
Civil Procedure is filed in the trial court by
any party ... under Rule 52(b) to amend or
make additional findings of fact, whether or
not an alteration of the judgment would be
required if the motion is granted ... the time
for appeal for all parties shall run from the
entry of the order denying ... such motion.
A notice of appeal filed before the disposition
of any of the above motions shall have no
effect. A new notice of appeal must be filed
within the prescribed time measured from the
entry of the order of the trial court disposing
of the motion as provided above.
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of judgment that questions the correctness
of the court's findings and conclusions is
properly treated as a post-judgment motion
under either Rules 52(b) or 59(e).8 Armstrong, 657 P.2d at 1347-48; Gallardo, 800
P.2d at 817; Vreeken v. Davis, 718 F.2d
343, 345 (10th Cir.1983). The substance of
a motion, not its caption, is controlling.9
See Armstrong, 657 P.2d at 1348; Gallardo, 800 P.2d at 817. In the instant case,
DeBrys' motion in substance requested the
trial court to amend and make additional
findings of fact and conclusions of law, a
request recognized by Rule 52(b). Furthermore, DeBrys' motion was timely inasmuch
as it was filed five days after entry of
judgment.10
Based on the circumstances and the substance of DeBrys' motion, the trial court
did not err in disposing of it as a postjudgment motion pursuant to Rule 52(b).11

Sound Lab, Inc., 694 P.2d 1043, 1044 (Utah
1984); U-M Invs. v. Ray, 658 P.2d 1186,
1186-87 (Utah 1982) (per curiam). Once a
timely post-judgment motion is made pursuant to one of these rules, to permit an
appeal would be an affront to judicial economy inasmuch as the very purpose of such
a motion is to allow a trial court to correct
its own errors, thus avoiding needless appeals. Cf. U-M Invs., 658 P.2d at 1187
(recognizing that the requirement of filing
a notice of appeal after disposition of a
post-judgment motion "may assist in discouraging delay in the judicial process"); 9
James W. Moore et ai, Moore's Federal
Practice 11 204.12[1], at 4-68, 4-69 & n. 5
(2d ed. 1991) (stating that "[t]he very purpose of such [post-judgment] motions is to
permit the trial court to correct its own
errors, and thus avoid needless appeals").

[6] Moreover, because the trial court,
under Rules 50(b), 52(b), or 59, Utah Rules
of Civil Procedure, can still alter or amend
the judgment, amend its findings, or make
additional findings, a notice of appeal is of
no effect if filed prior to the disposition of
a post-judgment motion under any of these
rules. "A notice of appeal filed before the
disposition of a proper post-judgment motion is ineffective to confer jurisdiction
upon this court." Transamerica Cash Reserve, Inc. v. Ha/en, 723 P.2d 425, 426
(Utah 1986) (per curiam); accord Bailey v.

[7] In the instant case, summary judgment was entered on May 2, 1990. DeBrys
filed their Rule 52(b) motion on May 7,
1990, and their notice of appeal on May 22,
1990. The trial court denied DeBrys' Rule
52(b) motion on December 11, 1990. No
further appeal was filed. As previously
noted, Utah Rule of Appellate Procedure
4(b) requires the filing of a new notice of
appeal within the prescribed time after entry of the trial court's order disposing of a
Rule 52(b) post-judgment motion. Because
DeBrys failed to file a notice of appeal
after the court denied their post-judgment

8. Rule 59(e) provides that "[a} motion to alter or
amend the judgment shall be served not later
than 10 days after entry of the judgment."

were on notice that the court would construe
their motion as a Rule 52(b) post-judgment motion.

9. This is consistent with the requirement that
the Utah Rules of Civil Procedure be liberally
construed. Utah R.Civ.P. 1(a).

11. The instant case is readily distinguishable
from Neerings v. Utah State Bar, 817 P.2d 320
(Utah 1991), where the Utah Supreme Court
held that motions for entry of findings, pursuant to Rule 52(a) or (b), filed after a trial court's
granting of summary judgment without findings
of fact, does not toll the time for appeal. Id. at
321-23. In contrast, the trial court in the case
at bar sua sponte requested and signed findings
of fact and conclusions of law after granting
Fidelity's motion for summary judgment.
Moreover, DeBrys' post-judgment motion, in
contrast with that filed in Neerings, did not
request an entry of findings; rather it requested
the trial court to amend and make additional
findings of fact and conclusions of law.

10. Additional reasons support the trial court's
construction of DeBrys' motion as a Rule 52(b)
post-judgment motion. After filing their motion, DeBrys made no attempt to withdraw the
motion, nor did they attempt to communicate to
the trial court that it was not a post-judgment
motion. Despite their knowledge that judgment
had been entered five days prior to the filing of
their motion, DeBrys proceeded to file a notice
of appeal. Moreover, by receiving a copy of the
proposed order almost a month before the trial
court's order disposing of their motion, DeBrys
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motion, we are without jurisdiction and the
appeal is dismissed.
GREENWOOD and RUSSON, JJ.,
concur.

GRIDLEY ASSOCIATES, LTD., Petroleum Management, Inc., and Vernon
G.W. Dickman, Plaintiffs and Appellees,
v.
TRANSAMERICA INSURANCE
COMPANY, Defendant and
Appellant.
No. 910121-CA.
Court of Appeals of Utah.
March 18, 1992.
Insured, who owned a self-service gas
station, filed suit against insurer to determine coverage for gasoline spill. The
Third District Court, Salt Lake County,
James S. Sawaya, J., granted partial summary judgment for insured, and insurer
appealed. The Court of Appeals, Russon,
J., held that: (1) "sudden" in exception to
pollution exclusion clause was clear and
unambiguous, and (2) gasoline discharge
caused by clean break in gasoline line was
"sudden" under policy, regardless of
whether gasoline spill remained undiscovered for some months.

showed that break in gasoline line was a
"clean break" that would have had to have
been caused by an adjustment of the break
area, and there was no evidence that break
was caused by erosion or deterioration.
See publication Words and Phrases
for other judicial constructions and
definitions.
3. Insurance @»433(1)
Discharge of gasoline was "sudden" as
contemplated by exception to pollution exclusion where there was damage to a line
which caused an immediate spill of gasoline, even though spill remained undiscovered for several months; length of time
that elapsed before leak was discovered
was irrelevant to suddenness of the discharge.

Kenneth A. Okazaki, Barbara K. Berrett,
Purser, Okazaki & Berrett, Salt Lake City,
for defendant and appellant.
Neil H. Selman (argued), admitted pro
hac vice, Selman, Breitman & Burgess, Los
Angeles, Cal., for defendant and appellant.
Stephen B. Mitchell (argued), Burbidge &
Mitchell, Salt Lake City, for plaintiffs and
appellees.
OPINION
Before GARFF, GREENWOOD and
RUSSON, JJ.
RUSSON, Judge:
Transamerica Insurance Company appeals the district court's order granting
partial summary judgment in favor of Gridley Associates. We affirm.

Affirmed.
I. FACTS
1. Insurance @»433(1)
The term "sudden" contained in accidental exception to pollution exclusion
clause was clear and unambiguous.
2. Insurance <3=>433(1)
Gasoline discharge was "sudden" within sudden and accidental exception to pollution exclusion; uncontroverted evidence

Gridley Associates, Ltd. (Gridley), a Utah
limited partnership with its principal place
of business in Salt Lake County, Utah,
owned a self-service gasoline station in
Gridley, California. From November 1985
through February 1986, the station recorded gasoline shortfalls totaling 11,839 gallons between the volume of regular, leaded
gasoline actually sold and the volume pur-
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MEMORANDUM DECISION
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Plaintiffs and Appellants,
Case No. 920269-CA
v.
Fidelity National Title
Insurance Co., et al.,

F I L E D
(June 17, 1992)

Defendants and Appellees.

Third District, Salt Lake County
The Honorable Pat B. Brian
Attorneys:

Edward T. Wells, Salt Lake City, for Appellants
Robert J. Dale and Lynn C. McMurray, Salt Lake City,
for Appellees

Before Judges Orme, Garff, and Billings (Law and Motion).
PER CURIAM:
This matter is before the court on its own motion for
summary disposition pursuant to Rule 10 of the Utah Rules of
Appellate Procedure. Both parties have filed memoranda in
response to the motion. We summarily affirm on the basis that
the appeal presents no substantial issue for review.
On March 28, 1990, the trial court granted summary judgment
in favor of Fidelity National Title Insurance Co. (Fidelity). On
April 24, 1990, Fidelity hand-delivered proposed findings of
fact, conclusions of law, and judgment to appellants' counsel.
The findings were mailed to all other counsel on April 25, 1990.
On May 2, 1990, Fidelity submitted the proposed findings of fact,
conclusions of law and judgment to the trial court, and the court
signed the findings, conclusions, and judgment.
Five days after the judgment was entered, appellants filed
"Plaintiffs' Objections and Additions to Proposed Findings of
Fact and Conclusions of Law." The document objected to the
findings and conclusions and asserted that specific additional

findings and conclusions should be made- On Mc 22, 1990,
appellants filed a notice of appeal fron the tr_al court's Mav 2
order granting summary judgment. On December 11, 1990, the trial
court characterized appellants' objections as a Rule 52(b) motion
and denied the motion. Appellants did not file a notice of
appeal from the December 11, 1990 order. As a result, this court
dismissed appellants' appeal for lack of jurisdiction on the
basis that appellants failed to file a new notice of appeal after
the court denied appellants Rule 52(b) motion. DeBrv v. Fidelity
National Title Ins. Co.P 182 Utah Adv. Rep. 51 (Utah App. March
18, 1992). On December 21, 1991, appellants filed a motion to
amend the December 11, 1990 order. The court denied the motion,
and appellants filed this appeal.
On appeal, appellants claim Fidelity violated seven
procedural rules in obtaining the December 11, 1990 order.
However, on November 16, 1990 Fidelity mailed appellants' counsel
a copy of the proposed order denying appellants' objections and
additions to proposed findings of fact and conclusions of law.
Appellants did not object to the proposed order and did not raise
any of the alleged procedural irregularities. In addition,
appellants' motion to amend the December 11 order did not mention
any of the asserted irregularities but merely sought to delete
references to Rule 52(b). We therefore conclude that appellants
have waived the right to assert that Fidelity committed
procedural violations in obtaining the December 11 order.
We summarily affirm on the basis that the appeal presents no
substantial issue for review. Utah R. App. P. 10(c). We decline
to award attorney fees on appeal.
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IN THE UTAH COURT OF APPEALS
00O00

Robert J. DeBry, and Joan
DeBry,
Plaintiffs and Appellants,

9M/<
<srflary T. Noonan
Sierkol the Court
Utah Court ol Appeals

AMENDED1
MEMORANDUM DECISION
ON REHEARING
(Not For Publication)
Case No. 920269-CA

Fidelity National Title
Insurance Co., et al.,

F I L E D
( J u l y 2 9 , 1992)

Defendants and Appellees.

Third District, Salt Lake County
The Honorable Pat B. Brian
Attorneys:

Edward T. Wells, Salt Lake City, for Appellants
Robert J. Dale and Lynn C. McMurray, Salt Lake City,
for Appellees

Before Judges Orme, Jackson, and Billings (On Law and Motion).
PER CURIAM:
This matter is before the court on its own motion for
summary disposition pursuant to Rule 10 of the Utah Rules of
Appellate Procedure. Both parties have filed memoranda in
response to the motion. We summarily affirm on the basis that
the appeal presents no substantial issue for review.
On March 28, 1990, the trial court granted summary judgment
in favor of Fidelity National Title Insurance Co. (Fidelity). On
April 24, 1990, Fidelity hand-delivered proposed findings of
fact, conclusions of law, and judgment to appellants' counsel.
The findings were mailed to all other counsel on April 25, 1990.
On May 2, 1990, Fidelity submitted the proposed findings of fact,
conclusions of law and judgment to the trial court, and the court
signed the findings, conclusions, and judgment.
1. This replaces the decision in this case filed on June 17,
1992.

Five days after the judgment was entered, appellants filed
"Plaintiffs' Objections and Additions to Proposed Findings of
Fact and Conclusions of Law." The document objected to the
findings and conclusions and asserted tha- specific additional
findings and conclusions should be made. m May 22, 1990,
appellants filed a notice of appeal from the trial court's May 2
order granting summary judgment. On December 11, 1990, the trial
court characterized appellants' objections as a Rule 52(b) motion
and denied the motion. Appellants did not file a notice of
appeal from the December 11, 1990 order. As a result, this court
dismissed appellants' appeal for lack of jurisdiction on the
basis that appellants failed to file a new notice of appeal after
the court denied appellants Rule 52(b) motion. DeBrv v. Fidelity
National Title Ins. Co., 182 Utah Adv. Rep. 51 (Utah App. March
18, 1992) (Fidelity I). On October 21, 1991, after the briefs
were filed in Fidelity I and before it was argued, appellants
filed a motion to amend the December 11, 1990 order and
supporting memoranda. The court denied the motion, and
appellants filed this appeal.
On appeal, appellants claim Fidelity violated seven
procedural rules in obtaining the December 11, 1990 order. Thus,
they claim the trial court erred in denying their motion to amend
the December 11, 1990 order. Only two of the alleged procedural
irregularities were raised before the trial court. We therefore
limit our discussion to those issues that were before the court.
First, appellants requested the trial court to delete references
to Rule 52(b) in the order of December 11, 1990 because Fidelity
sought dismissal of the appeal based on that language. Second,
appellants claimed that the order was entered in violation of
Rule 4-501(1) (d) because Fidelity did not file a "Notice to
Submit for Decision."
In Fidelity I this court addressed the first argument and
held that the trial court did not err in disposing of the
objections as a Rule 52(b) motion. We therefore reject that
claim.
With regard to the second argument, Rule 4-501(1)(d)
provides
Upon expiration of the five-day period to
file a raply memorandum, either party may
notify the Clerk to submit the matter for
decision. The notification shall be in the
form of a separate written pleading and
captioned "Notice to Submit for Decision."
The notification shall contain a certificate
of mailing to all parties. If neither party
files a notice, the motion will not be
submitted for decision.

Rule 4-501 is an administrative rule enacted by the Utah
Judicial Council pursuant to its governance over the courts• The
rule does not rise to the level of a rule of procedure. Rather,
the mandatory language is intended to provide guidance to the
clerk's office and to put attorneys and litigants on notice in
the strongest possible terms that without affirmative action in
the form of a notice to submit, they have no right to expect
matters to come to the court's attention. Where the court,
notwithstanding the absence of a "Notice to Submit for Decision,11
perceives that a matter is ready for decision and decides a
matter, the parties merely benefit from having the decision more
quickly than they were entitled to expect. In addition, the rule
does not contemplate objections or responses to the notice, thus
there is no prejudice if the decision is rendered without the
"Notice to Submit for Decision." Accordingly, we find that the
trial court did not abuse its discretion in denying the motion to
amend on this basis.
We summarily affirm on the basis that the appeal presents no
substantial issue for review. Utah R. App. P. 10(c). We decline
to award attorney fees on appeal.
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FIDELITY NATIONAL TITLE INSURANCE COMPANY'S
MOTION FOR SUMMARY JUDGMENT

APPENDIX F

Robert J. Dale, No. 0808
Lynn C. McMurray, No. 2213
Attorneys for Fidelity National
Title Insurance Company and
Co-counsel for Plaintiff
Canada Life Assurance Company
455 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 532-5125
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ROBERT J. DEBRY and JOAN DEBRY •.
Plaintiff,
VS.

:
:

FIDELITY NATIONAL TITLE
INSURANCE COMPANY'S
MOTION FOR SUMMARY JUDGMENT

CASCADE ENTERPRISES, a general '-.
partnership, e_t. al. ,
:
Defendants.

:

AND
NOTICE

CANADA LIFE ASSURANCE COMPANY,
Plaintiff,
: Consolidated Civil No. C86-553
vs.
:

Judge Pat B. Brian

ROBERT J. DEBRY, an individual;
et al.,
Defendants.
Pursuant to Rule 56, Utah Rules of Civil Procedure,
Defendant Fidelity National Title Insurance Company ("Fidelity")
hereby moves for Summary Judgment against Plaintiffs Robert and
Joan DeBry

(,fDeBrys,?) for the dismissal of Plaintiffs1 Fourth

Amended Complaint as against Fidelity.

This Motion is based upon

and supported - by the pleadings on file herein, including the
"Memorandum of Points and Authorities

in Support of Fidelity

National Title Insurance Company's Motion for Summary Judgment
("Fidelity's Memorandum"), and the February 14, 1990 Affidavit of
Jeffrey K. Woodbury, being filed herewith, together with the
applicable affidavits, depositions, and documents on file herein.
Copies of pertinent affidavits, deposition pages, and documents
are attached

to Fidelity's Memorandum.

All of the foregoing

show that there are no genuine issues of any material facts and
that

Fidelity

dismissing

is

entitled

Plaintiffs'

to

Fourth

judgment
Amended

against

Complaint

Plaintiffs
as

Fidelity as a matter of law.

DATED this 20th day of February, 1990.

McMURRAY, McMURRAY, DALE
& PARKINSON, P.C.

(DAle
Lynn C. MdMurray

against

NOTICE
TO:

All parties and their counsel of record:
Please

take

notice

that

Fidelity

National

Title

Insurance Company's foregoing Motion for Summary Judgment will
come on for hearing before the Honorable Pat E. Brian, District
Judge, at his Courtroom in the Circuit Court Building, on Friday
March 9, 1990, at 8:30 a.m., or as soon thereafter as counsel may
be heard.

DATED this 20th day of February, 1990,

McMURRAY, McMURRAY, DALE
& PARKINSON, P.C.

erfT. Dale/
Lynn C. McMurV;

APPENDIX 6
MARCH 28, 1990 MINUTE ENTRY

APPPwnTY r.

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
DEBRY, ROBERT J
PLAINTIFF
VS
CASCADE ENTERPRISES

CASE NUMBER 860900553 CV
DATE 03/28/90
HONORABLE PAT B BRIAN
COURT REPORTER BRAD YOUNG
COURT CLERK EHM

DEFENDANT
TYPE OF HEARING:
PRESENT:

MOTION HEARING

P. ATTY. WELLS, EDWARD T.
D. ATTY. DALE, ROBERT J.

THIS MATTER COMES NOW BEFORE THE COURT FOR HEARING ON DEFENDANTS
FIDELITY NATIONALS MOTION FOR SUMMARY JUDGMENT, APPEARNCES AS
SHOWN ABOVE, ALSO APPEARING FOR THE DEFENDANT IS LYNN C.
MCMURRAY. MOTION IS ARGUED AND SUBMITTED TO THE COURT. THE COURT
RULES AS FOLLOWS:
FIDELITY MOTION FOR SUMMARY JUDGMENT IS GRANTED.
COUNSEL FOR THE DEFENDANT WILL PREPARE THE FINDINGS OF FACT AND
ORDER.
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APPENDIX H
SUMMARY JUDGMENT IN FAVOR OF DEFENDANT
FIDELITY NATIONAL TITLE INSURANCE COMPANY
AGAINST PLAINTIFFS ROBERT J. DeBRY AND JOAN DeBRY

APPENDIX H

Robert J. Dale, No. 0808
Lynn C. McMurray, No. 2213
Attorneys for Fidelity National
Title Insurance Company and
Co-counsel for Plaintiff
Canada Life Assurance Company
455 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 532-5125

0 -cURK

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ROBERT C. DEBRY AND JOAN DEBRY
SUMMARY JUDGMENT IN FAVOR OF
DEFENDANT FIDELITY NATIONAL
TITLE INSURANCE COMPANY
AGAINST PLAINTIFFS ROBERT C.
DEBRY AND JOAN DEBRY

CASCADE ENTERPRISES, a general
partnership, et. al.,
D e t iMiiniji.s.

CANADA LIFE ASSURANCE COMPANY,
Consolidated civil No. '^.-'^
Judge I'di B, ur iaii

vs.
ROBERT ^ . U ^ A X , dn in,< i ulna I
et al.,
Defendants.

The Motion ot Defendant Fidel *•• National
Company ("Fidelit,i,:i I MIH DeBr1',

i iu> '"uinm,

: :<

insurance

igainst Plaintiffs Robert

lectively, "DeBrys") came

the above-entitled court on Wednesday, March
-1-

TIMP

•• -

<:ar:ng before

p.m., the Honorable Pat B. Brian, District Judge, presiding.
Plaintiffs were represented by Edward T. Wells of Robert J. DeBry
& Associates. Defendant Fidelity was represented by Robert J. Dale
and Lynn C. McMurray of McMurray, McMurray, Dale and Parkinson.
The Court having reviewed the pleadings and papers on file herein,
having considered the respective memoranda submitted in support of
and opposition to the motion, having heard the argument of counsel,
having entered its Findings of Undisputed Material Facts and its
Conclusions of Law, and being fully and duly informed in the
premises,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED, as follows:
1.

Defendant Fidelity's Motion for Summary Judgment

against Plaintiffs DeBrys is hereby granted.
2.

The above-entitled action, and all claims and causes

of action therein, including without limitation Plaintiffs
DeBrys' Fourth Amended Complaint and all claims and causes of
action therein, are hereby dismissed with prejudice and on the
merits as against Defendant Fidelity.
3.

Defendant Fidelity is entitled to an award against

Plaintiffs DeBrys for Fidelity's costs incurred in the aboveentitled action that are allowed pursuant to Rule 54(d) , Utah Rules
of Civil Procedure.
-2-

The Court, having det P M H m i\ti*i I li.H Miejp

I
reason -- • ileln
that

this

recta ana orders that thl s judgment be entered
judgement

final

judgment

Defendant Fidelity, against Plaintiffs DeBr
5 4 (b) ,, H1111

is no iust

111 i

f
n Rule

i i v i i Procedure.

Dated this

n

iU i,,f

\

ytf%r
$

BY THE COURT:

Pat B. Brian
District Court Judge

CERTIFICATE OF
I hereb\

H^ID^PELJVERY

t-rue and correct copy of the

tiJieqoinq i.iUUL'K AND SUMMARY JUDGMENT IN FAVOR OF FIDELITY NATIONAL
TITLE INSURANCE COMPANY was hand-deliverer - . ;
1990 to:
Edward T. Wells
ROBERT J. DEBRY AND ASSOCIATED
4252 South 700 East
Salt Lake City, Utah
8 4107
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CERTIFICATE OF 8ERVICE
I hereby certify that a true and correct copy of the
foregoing ORDER AND SUMMARY JUDGMENT IN FAVOR OF FIDELITY NATIONAL
TITLE INSURANCE COMPANY was mailed, first class mail, postage
prepaid, this < ^ S ^ a a y of April, 1990 to:

Cascade Construction
c/o Del Bartel
P. 0. Box 7234
Murray, Utah 84107

Paul
SALT
2001
Salt

Cascade Enterprises
c/o Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Jeff Silvestrini
COHNE, RAPPAPORT & SEGAL
P. 0. Box 11008
Salt Lake City, Utah 84147

Del Bartel
P. 0. Box 7234
Murray, Utah 84107

Robert Hughes
50 West 300 South, #1000
Salt Lake City, Utah 84101

Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Randall L. Skeen
1245 East Brickyard Rd., #600
Salt Lake City, Utah 84106

Lee Allen Bartel
110 Merrimac Court
Vallejo, California

Ronald Nehring
#175 East 400 South
Salt Lake City, Utah

Stanley Postma
2571 South 75 West
Bountiful, Utah 84010

Van Ellsworth
1414 Luburnum Street
McLean, Virginia 22101

Curtis J. Drake
Michael A. Peterson
RICHARDS, BRANDT, MILLER & NELSON
P. 0, Box 2465
Salt Lake City, Utah 84110

Thomas Grisley
Roy G. Haslam
PARSON, BEHLE & LATIMER
185 South State Street, #700
Salt Lake City, Utah 84111

-4-

Maughan
LAKE COUNTY ATTORNEY
South State Street
Lake City, Utah 84116

84101

Richard Carling
SHEARER & CARLING
2677 Parley's Way
Salt Lake City,

OT

D. Michael Nielsen
MORGAN & HANSEN
136 South Main, Eighth Floor
Salt Lake City, rT+-=».h °4i«-

9

Craig Peterson
LITTLEFIELD & PETERSON
425 South 500 East
Salt Lake City, Utah 84111

^?)
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APPEND!^
FINDINGS OF UNDISPUTED MATERIAL FACTS AND CONCLUSIONS OF
LAW ON FIDELITY NATIONAL TITLE INSURANCE COMPANY'S
MOTION FOR SUMMARY JUDGMENT AGAINST PLAINTIFFS

APPENDIX I

Robert J Dale, No. 0808
Lynn C. McMurray, No, 2213
Attorneys for Fidelity National
Title Insurance Company and
Co-counsel for Plaintiff
Canada Life Assurance Company
455 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 532-5125
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, ' STATE OF UTAH

ROBERT C. DEBRY AND .JOAN PERRY

FINDINGS OF UNDISPUTED MATERIAL
FACTS AND CONCLUSIONS OF LAW
ON FIDELITY NATIONAL TITLE
INSURANCE COMPANY'S MOTION
FOR SUMMARY JUDGMENT
AGAINST PLAINTIFFS

Plaintiff,

CASCADE ENTERPRISES
partnership, et. al
Defendants,

CANADA LIFE ASSURANCE COMPANY,
Conso1idated Civi 1 No. c86-553

P] a Lnti ff

Judge Pat B. Brian

^ rs .
ROBERT II
et al,,

DEBRY, an individual
Defendants.

The Motion of Defendant Fidelity Nationa 2 Title Insurance
Company ("Fidel ity") for Summary Judgment against Plaintiffs Robert
'Hid J'oriiri DeBi : , ( :o] 1 eel ::,:" the above-entitled court

, • 'DeBrys") came on for hearing before

Wednesday, March 28, 1 990, at of 1:00
-1-

p.me, the Honorable Pat B. Brian, District Judge, presiding*
DeBrys were represented by Edward T. Wells of Robert J. DeBry &
Associates.

Defendant Fidelity was represented by Robert J. Dale

and Lynn C. McMurray of McMurray, McMurray, Dale and Parkinson.
Having reviewed the pleadings and papers on file herein, having
considered the memoranda submitted in support of and opposition to
the motion, having heard the argument of counsel, and being fully
and duly informed in the premises, the Court now enters the
following:

FINDINGS OF UNDI8PUTED MATERIAL FACTS

1.

Plaintiffs Robert J. DeBry and Joan DeBry purchased

from Defendant Cascade Enterprises ("Cascade") a building that was
under construction at 4252 South 700 East, Salt Lake City, Utah
(the "Building"; the property on which the Building was constructed
is referred to herein as the "Property").
2.

While the Building was still under construction,

DeBrys and Cascade agreed to close the sale.
3.

DeBrys and Cascade went to Utah Title & Abstract

Company ("Utah Title"), a local title company, for the closing (the
"Closing").

At Closing, DeBrys and Cascade signed a number of

closing documents (collectively, the "Closing Documents").
4.

One of the Closing Documents signed by DeBrys and
-2-

1.0885

Cascade was a closing statement (the "Closing Statement")
De ::e:mli ei: II 3

Il 9 85 (a c .1 ::: p } : £

dated

1: 1:1 cl:i i s attached h e r e t o a s Exhibit A

and made a part hereof) . 1 ,ine 48 of the Closing Statement provided
for payment of $79#247.3 6 t .0 be made to Cascade at the Hosinq.
Liini'('ji "I'l i"ii I tiiif/'

l o s i n g S tatement provided for the payment ot an

estimated amount of $14 3,092.25 to subcontractors who had worked :>n
the

Building

(the

"Subcontractors")

HIP I losinq

"t 1N -

specifi ca 1 J } 3 ta t: :
The undersigned Buyer [DeBrys] and Seller
[Cascade] hereby approve the foregoing
statement and authorize Utah Title & Abstract
Company, to complete the transaction in
accordance herewith. All instruments may
be delivered or recorded and funds disbursed,
[emphasis added].
5.

P u r s u a n t t o D e B r y s ' and Cascade's Closing S t a t e m e n t ,

Utah T i t l e d i s b u r s e d t h e $ 1 4 - 9?.2 i
only $57 , 323 . 3<* t o C a s c a d e ):
withhela

from, C a s c a d e

,.

-

*•

S u b c o n t r a c t o r s , but
n ,1 nu 0 2 1 "-J • :l . 8 2 * as

t o pay off encumbrances

on the Property

p u r s u a n t t o C a s c a d e ' s p r i o r written authorization , These amounts
.r 1 H ^ H H J L , 1 ibla 1111-1.1 hy DeB 1

w e r e paid primariJ y 1 1 1 11 111,1 in

R i c h a r d s - W o o d b u r y M o r t g a g e Corporation
6.
executed <*
Property n

A s a f u r t h e r par'
*

>t •-, Closing, DeBrys also
'

m o u n t <,i ^-t

("Richards-Woodbury").

,,

HTJ |;,y ;;l trust d . "
representing t h e balance it

the p u r c h a s e p r i c e f o r t h e Building <*i\4 Property to b e p d i u uy
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DeBrys to Cascade (respectively, the "Note" and "Trust Deed"). The
$62,500,00 Note and Trust Deed were also agreed to in the written
Closing Statement at line 7.
7.

DeBrys received a warranty deed to the Property and

Building from Cascade at the Closing which was recorded.
8.

In connection with the Closing, DeBry, Cascade, and

Utah Title also signed a document entitled, "Escrow and Non-Merger
Agreement"

(DeBrys1

Escrow Agreement"), which was drafted by

counsel for DeBrys and constituted one of the Closing Documents (a
copy of which is attached hereto as Exhibit B and made a part
hereof). Therein, DeBrys and Cascade agreed that although the work
of constructing the Building "has not been fully completed," and
although

"various

issues

concerning

the

construction

remain

unresolved," DeBrys and Cascade "will close on a closing statement
[the Closing Statement] based upon information which was primarily
supplied by Seller."
9.

DeBrys and Cascade further agreed in DeBrys1 Escrow

Agreement that the Note and Trust Deed would be escrowed with Utah
Title as security to DeBrys for (a) Cascaded completion of the
Building; (b) Cascade's warranty of workmanship and materials for
the Building; and (c) other unresolved issues.

DeBrys1 Escrow

Agreement specifically provided
that the amount of increase in allowances,
the decrease in the charge of any extras, the
-4-

increase in any credits, and the amount paid
by Buyers [the DeBrys] for work which is
Seller's [Cascade's] obligations rsic.1
to perform which the parties agree to or which
a Court or other authority orders Buyers are
entitled to, shall be deducted from the
amount owed Seller under the Promissory Note
rthe Notel and Trust Deed. Until the disputes
which exists rsic.] concerning allowances,
extras, credits and unfinished work are
resolved either by Agreement or otherwise,
Buyers mav also deduct all funds owed it
[sic.] under the warranty described in
paragraph 2 [Cascade's warranty for workmanship and materials] and Seller's obligation under paragraph 7 [Cascade's
indemnification against mechanic's liens]
from the amounts owed under the Promissory
Note and Trust Deed [emphasis added].

By letter dated December 16, 1985 (three days
after the date of the signed Closing Statement), Mr. Jeffrey K.
Woodbury ("Woodbury"

attorney for Richards-Woodbury, gave written

escrow instructions r.r: -r;,r Title on behalf of Richards-Woodbury
(the "Richardsattached hereto
Woodbury therei

ow

,

instructions;" a copy of which is

Exhibit ,_ and made a part hereof).

.nstructed Utah Title to clear from the Property

specifical

abrances, and "clouds on the

tit hi" of the Property listed

Utah Title's commitment for a

lender's title insurance policy (the "Commitment").
express..
to

use

Richards-

.

»r i

,-..M| MI

Utah Title was

iho N1 Hoards-Woodbury Escrow Instructions

ichards-Woodbury's

loan

proceeds

to

clear

those

encumbrances and "clouds on title."
-5-
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11.

The Richards-Woodbury Escrow Instructions further

stated:
After you have determined that all the liens
and clouds on the property [the Property]
have been satisfied and removed and that the
Trust Deed described in paragraph 2 above
[the Trust Deed on the Property securing
Richards-Woodbury•s loan to Debrys] will be
a first lien, vou mav disburse the remaining
funds from the check described in paragraph
8. above [the $485,973.35 check representing
the total loan proceeds from Richards-Woodbury•s
loan to Debrys] to Cascade Enterprises
[emphasis added].

In drafting the Richards-Woodbury Escrow Instructions, Woodbury
did not intend by the words "clouds on the property" to refer to
Cascade's allegedly not having a contractor's license or building
permit to construct the Building. Moreoever, the Richards-Woodbury
Escrow Instructions said nothing about Cascade's having or not
having a contractor's license or building permit, and specifically
did not refer to any lack of a contractor's license or building
permit by Cascade as a "cloud" on the Property's title.
12.

DeBrys filed this action against Cascade and others

for the alleged faulty construction of the Building.

DeBrys named

Utah Title as one of many defendants and asserted the following
claims against Utah Title:
a.

Th<*t Cascade

did

not have

a contractor's

license or building permit to construct the Building.

DeBrys

claimed that this constituted a "cloud" on the title of the
-6-
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Property pursuant re *• ne Richard s -Wortd hi 11 '/ Furrow l rust nun ,t inn'1,
tlvil t'hey •

.arias of those escrow instructions, and that

even though t h e Closing Statement they signed expressly authorized
Utah Title - • disburse, Utah
Cascade U

'"' M n ii.mi < " -M h

ascade allegedly lacked a contractor

' '

:<?') i

• . icense and

building permit.
b.
a

ii

isburse

<*«*<?]"!:

(Cascade) or the S u b c o n t r a c t o r s u n t i l t h e

Building w a s completed and approved by DeBrys.
c.

T'Kil

" it, 1 , I |(. i , | , il.,|, I ,, DeHL'

for

allegedly negligently misrepresenting to DeBrys that it would not
disburse any funds to Cascade
Building •<

m d the Subcontractor'-, unit i 1 I tie

\ .tnci ,ippMi '<><• i; \ utuirys.
Since the filing of this action, DeBrys have amended

their Complaint and added Fidelity as a party Oof pncMnt
Fourth Amendfv] i omp 1,1 i mi „ whien is the govern;; < complai:/

.. •

action, DeBrys alleged that Fidelity was a * ^ - underwriter
i« \

Utah Title * » - * purpose of issuing fir
pursua
liable

ULdii
.;

~

xie Annotate..

l U e : alleged misconduct.

• A

Fidelity is

§31A-;3-308 states, in

relevant p a r t :
Any ti tie company represented by one or . e
title insurance agents, is directly and
primarily liable to others dealing with the
title insurance agents for the receipt and

disbursement of funds deposited in escrows,
closings, or settlements with the title
insurance agents in all those transactions
where a commitment or binder for or policy
or contract of title insurance of that title
insurance company has been ordered, or a
preliminary report of the title insurance
company has been issued or distributed.
14.

After Fidelity was brought into this action as a

party Defendant by DeBrys, Utah Title filed a Chapter 11 Bankruptcy
petition, which was later converted to a Chapter 7. The Chapter 7
proceeding is still pending.
15.

Robert DeBry was at all times relevant an attorney

licensed to practice law in the State of Utah.

The DeBrys were

also represented by other counsel at.the Closing who drafted some
of the Closing Documents, including DeBry1s Escrow Agreement.
16.

Fidelity's Motion for Summary Judgment was filed

after the discovery cut-off date in the above-entitled action.

CONCLUSIONS OF LAW

Based on the foregoing undisputed material facts, the
Court hereby enters the following conclusions of law:

1.

Any lack of a contractor's license or building

permit by Cascade did not create a cloud on the title to the
Property.
-8-

1.0391

2.

Neither

the Dpcpmbet'

In

I'M1, I \r\\\ rds -Wnndbui y

Escrow Instructions nor any of the Closing Documents required Utah
Title to determine whether Cascade had a contractor's license or a
building permit.
There i s no ambiguity

in the Closing Documents,

including without limitation in the (Hosing Statement

- DeBrys'

i i» my" c1

Escrow Agreement

KSCT

:»w

Agreement, they would be construed against DeBrys, who prepared the
document.
4

rill

eqeci

respect to 1 ine 4

dill lb i q u i t y

jissei it'll

Ihy' HeHi j '

wit III

the Closing Statement i s easily clarified,

reconciled, and construed

reference to the CI osi ng Documents
my p a i o I i*v' i tlotn "P ,

t >

:losing Documents authorized immediate
disbursement of the amounts due Subcontractors (line 4 4 of the
Closina Sta

i ,n I I IK* balance owinn J. • ;^ ...-.•:.r H i n e ^ f l nf the

Closing Statement) without further approval by DeBrys.
agreements alleged
^

>

I

Iy DeBrys are inconsistent
., 'iiirl the n a m ! evidence

r,

prohibits

introduction ot any evidence of such inconsistent ora 1 agreements.
e
Instn

December

JL^OD

Richards-Woodbur y

Escrow

in ml ended 1 I:I protect someone other than DeBrys.

DeBrys srv : * third-party beneficiaries of the December 16, 1985
Richards-Woodbury Escrow Inst rue t- i ons
-9-

,MMI II.IVM

I lg

t .c :»

assert any alleged violation of those instructions,
7.

There was no violation of the Closing Documents by

Utah Title, and there was no wrongful disbursement of funds by Utah
Title in connection with the Closing.
8.

Fidelity is not liable to DeBrys under S31A-23-308,

Utah Code Annotated.

Utah Title did not breach any duty owed to

DeBrys in connection with the escrow, Closing, or settlement
regarding the Property.
9.

There is no genuine issue as to any material fact,

Fidelity is entitled to judgment against DeBrys as a matter of law,
and Fidelity's Motion for Summary Judgment against DeBrys should be
granted.
10.

As provided by Rule 54(b), Utah Rules of Civil

Procedure, there is no just reason for delay, and Fidelity is
entitled to the entry, forthwith, of a final judgment in its favor.
Dated this 2 . day of M/,-.

,,

. 1990.

BY THE COURT:

/^

Pat B. Brian
"•
District Court Judge

'

'

'

-10-
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CERTIFICATE OF HAND-DELIVERY
I hereby certify that a true and correct copy of
the foregoing FINDINGS OF UNDISPUTED MATERIAL FACTS AND CONCLUSIONS
OF LAW ON FIDELITY NATIONAL TITLE INSURANCE COMPANY'S MOTION FOR

tJr
SUMMARY JUDGMENT was hand-delivered this 'Jj£ day of April, 1990,
to:
Edward T. Wells
4252 South 700 East
Salt Lake City, UT 84107

'J
CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the
foregoing FINDINGS OF UNDISPUTED MATERIAL FACTS AND CONCLUSIONS OF
LAW ON FIDELITY NATIONAL TITLE INSURANCE COMPANY'S MOTION FOR
SUMMARY JUDGMENT was mailed, first class mail, postage prepaid,
this J/3

day of April, 1990 to:

Thomas Grisley
Roy G. Haslam
PARSONS, BEHLE & LATIMER
#185 So. State street, #700
Salt Lake City, UT 84111
-11-

APPENDIX J
PLAINTIFFS' OBJECTIONS AND ADDITIONS TO
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

APPENDIX J

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915

-3^^^

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT J. DEBRY and JOAN DEBRY,

)

Plaintiffs,

)

vs.

PLAINTIFFS' OBJECTIONS
AND ADDITIONS TO PROPOSED
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

)

CASCADE ENTERPRISES, et al.,

]

Defendants.

;
)

Civil No. C86-553

)

JUDGE PAT B. BRIAN

CANADA LIFE ASSURANCE CO.,
Plaintiff,
vs.
ROBERT J. DEBRY, et al.,
Defendant.
Plaintiffs

submit

the

following

objections

and

additions to the proposed findings of fact and conclusions of law
submitted by defendant Fidelity National Title Insurance Company.
GENERAL OBJECTION TO
PROPOSED FINDINGS OF FACT
Findings

of

fact

granting of summary judgment.

are

unnecessary

to

support

the

Mountain States v. Atkin, Wright &

Miles, 681 P.2d 1258, 1261 (Utah 1984); Rule 52(a) of the Utah
Rules of Civil Procedure.

All that is required in this case is

that the court enter an order declaring its findings that because
it holds as a matter of law there were no disputed facts on
material issues, judgment was rendered for defendant.
There is an extensive record in this case.

As long as

the argument and issues have been raised before this Court, the
plaintiffs should be allowed, on appeal, to use any portion of
the record which supports their position.
SPECIFIC OBJECTIONS TO
PROPOSED FINDINGS OF FACT
Without waiving the General Objection just mentioned,
the plaintiffs submit the following specific objections to the
proposed Findings of Fact.
the

plaintiffs

do

not

By making these specific objections,

intend

opposition to Fidelity's Motion.

to

resubmit

or

reargue

their

The plaintiffs do, however,

want to identify those issues which they contend are not properly
submitted as findings and/or are disputed in the record.
1.

Regarding finding number 1, the plaintiffs object

to the language "under construction" on the third line.

The fact

is the building was represented to be substantially completed and
a temporary certificate of occupancy was produced at closing to

support the claim that with the exception of a few minor items
set

forth

on

said

certificate,

the

building

was

completed.

Plaintiffs never intended and did not believe they were buying a
building which was "under construction."
2.

With respect to finding number 2, the comments to

number 1 above would apply.
3.
object

to

closing

With

the

must

to

finding

characterization

statement

language

respect

be

says.
read

number

by defendant

Specifically,
together

with

4,

plaintiffs

as to what the

plaintiffs
the

approval of plaintiffs of any dispersals.

claim the

language

requiring

The specific language

quoted is subject to the approval requirement.
4.

Plaintiffs

object

to

finding

number

5 on the

grounds the court made no findings at the hearing regarding the
manner or method of disbursement.
5.

With respect to paragraph 8, plaintiffs object to

the characterization
court

made

no

of

findings

the escrow agreements' meaning.
thereon

and the document

The

speaks for

itself.
6.

With respect to paragraph 10, plaintiffs object to

the characterization

of

the

letter which

speaks

for itself.

Furthermore, the loan proceeds at that point belonged to DeBrys
and such finding should be noted.
3

7.

There is a disputed fact issue as to the alleged

intent of the Woodbury escrow instructions which should be noted
in the findings.
8.

With respect to paragraph 12(b), it was and is the

position of plaintiffs that the agreement not to disperse was
both oral and in writing and the writing is evidenced by the
language of the closing statement.
9.
should

show

With
that

respect

to

plaintiffs'

paragraph
claims

12(c),

included

the
the

language
negligent

disbursal of the escrowed monies.
OBJECTIONS TO PROPOSED
CONCLUSIONS OF LAW
The proposed Conclusions of Law contain unnecessary and
inappropriate restatement of the facts upon which the Conclusions
are based.

Conclusions

of

law should simply

set

forth the

position of the Court as to the law applicable to the facts of
the case.
1.
conclusions.

Conclusions
The

legal

of

law numbered

conclusion

ambiguous. "

4

is

3 and 4 are mixed

"the content

is not

2.

A specific finding should be included holding that

S 31A-23-308 does not apply to losses caused by negligence as
this finding was specifically made by the Court.
DATED this

*f ^ d a y of May, 1990.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs

EDWARD T. WELLS

CERTIFICATE OF MAILING
I certify that on the ~7
day of May 1990, a true
and correct copy of the foregoing PLAINTIFF'S OBJECTIONS AND
ADDITIONS TO PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
(DeBry v. Cascade, et al.) was mailed, to the following:
Cascade Construction
c/o Del Bartel
Robert Hughes
P.O. Box 7234
50 West 300 South #1000
Murray, UT 84107
Salt Lake City, UT 84101
Cascade Enterprises
c/o Dale Thurgood
4455 South 700 East #300
Salt Lake City, UT 84107

Randall L. Skeen
1245 East Brickyard Rd. #600
Salt Lake City, UT 84106

Del Bartel
P.O. Box 7234
Murray, UT 84107

Thomas Grisley
Roy G. Haslam
185 South State #700
Salt Lake City, UT 84111

Dale Thurgood
4455 South 700 East #300
Salt Lake City, UT 84107

D. Michael Nielsen
505 South Main Street
Bountiful, UT 84010

Lee Allen Bartel
110 Merrimac Court
Vallejo, CA 94589

Darwin C. Hansen
136 South Main, Eighth Floor
Salt Lake City, UT 84101

Glen Roberts
2677 Parley's Way
Salt Lake City, UT

Craig Peterson
425 South 500 East
Salt Lake City, UT

84109

84102

Stanley Postma
2571 South 75 West
Bountiful, UT 84010

Van Ellsworth
1414 Laburnum Street
McLean, VA 22101

Lynn McMurray
455 East 500 South #30
Salt Lake City, UT 84111

Ken Bartel
12188 Clay Star Rd
Herald, CA 95638

SP3-679\jn

APPENDIX K
NOTICE OF APPEAL

APPENDIX K

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT J. DEBRY and JOAN DEBRY,

;
NOTICE OF APPEAL

Plaintiffs,
vs.

) Civil No. C86-553
FIDELITY NATIONAL TITLE
INSURANCE CO., et al.,
)

JUDGE PAT B. BRIAN

Defendants.
Notice is hereby given that Robert J. DeBry and Joan
DeBry, plaintiffs

herein named, hereby appeal to the Supreme

Court of the State of Utah from the order of the District Court
granting summary judgment in favor of Fidelity National Title
Insurance Co., entered herein on May 2, 1990 and certified by the
District Court as a final order pursuant to Rule 54(b) of the
Utah Rules of Civil Procedure on May 2, 1990.
DATED this hjjA

day of May, 1990.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

CERTIFICATE OF MAILING
I certify that a true and correct
NOTICE OF APPEAL
da

of Ma

copy of the

foregoing

(DeBry v. Cascade, et al.) was mailed, on the
19

JQ3
Y
Y ' 90r
Cascade Construction
c/o Del Bartel
P.O. Box 7234
Murray, UT 84107

to

the following:
Robert Hughes
50 West 300 South #1000
Salt Lake City, UT 84101
Randall L. Skeen
1245 East Brickyard Rd. #600
Salt Lake City, UT 84106

Cascade Enterprises
c/o Dale Thurgood
4455 South 700 East #300
Salt Lake City, UT 84107

Thomas Grisley
Roy G. Haslam
185 South State #700
Salt Lake City, UT 84111

Del Bartel
P.O. Box 7234
Murray, UT 84107

D. Michael Nielsen
505 South Main Street
Bountiful, UT 84010

Dale Thurgood
4455 South 700 East #300
Salt Lake City, UT 84107

Darwin C. Hansen
136 South Main, Eighth Floor
Salt Lake City, UT 84101

Lee Allen Bartel
110 Merriraac Court
Vallejo, CA 94589
Glen Roberts
267 7 Parley's Way
Salt Lake City, UT

Craig Peterson
425 South 500 East
Salt Lake City, UT
84109
Van Ellsworth
1414 Laburnum Street
McLean, VA 22101

Stanley Postma
2571 South 75 West
Bountiful, UT 84010

Ken Bartel
12188 Clay Star Rd
Herald, CA 95638

Lynn McMurray
455 East 500 South #30
Salt Lake City, UT 84111

SP3-695\jn
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84102

APPENDIX L
NOTICE OP ENTRY OP JUDGMENT

APPENDIX L

Robert J. Dale, #0808
Lynn C. McMurray, #2213
MCMURRAY, MCMURRAY, DALE & PARKINSON
Attorneys for Fidelity National Title
455 East 500 South, Suite 300
Salt Lake City, Utah 84111
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF
NOTICE OF ENTRY OF JUDGMENT
ROBERT C. DEBRY AND JOAN DEBRY,
Civil NO.C86-553
Plaintiffs,
Judge Pat B. Brian

vs.
CASCADE ENTERPRISES, a general
partnership, et. al.
Defendants.
CANADA LIFE ASSURANCE COMPANY,
Plaintiff,
vs.
ROBERT J. DEBRY, an individual
et al. ,
Defendants.

Fidelity National Title Insurance Company, by and through
Lynn C. McMurray of McMurray, McMurray, Dale & Parkinson, its
attorneys, and pursuant to the provisions of Rule 58A, Utah Rules
of Civil Procedure, hereby gives notice that judgment was entered
FIDELITY.ENT

in the above-entitled action on May 2, 1990, dismissing with
prejudice the claims of Robert and Joan DeBry against Fidelity,
DATED this

;u

"^day of May, 1990.
McMURRAY, McMUKRAY,
DALE & PARKINSON

n w - (\ 'fflVW\

By:

Lynn C. McMurray
Attorneys for Fidelity
National Title
CERTIFICATE OF SERVICE
I hereby certify that I mailed, postage prepaid, a true and
correct copy of the foregoing Notice of Entry of Judgment, this

•itf.day of May, 1990 to:
Thomas Grisley
Roy G. Haslam
PARSONS, BEHLE & LATIMER
#185 So. State Street, #700
Salt Lake City, UT 84111

Curtis J. Drake
Michael A. Peterson
RICHARDS, BRANDT, MILLER &
NELSON
P. 0. Box 2465
Salt Lake City, UT 84110

Cascade Construction
c/o Del Bartel
P. O. Box 7234
Murray, Utah 84107

Paul
SALT
2001
Salt

Cascade Enterprises
c/o Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Jeff Silvestrini
/COHNE, RAPPAPORT & SEGAL
P. 0. Box 11008
Salt Lake City, Utah 84147

Del Bartel
P. O. Box 7234
Murray, Utah 84107

Robert Hughes
50 West 300 South, #1000
Salt Lake City, Utah 84101

Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Randall L. Skeen
1245 East Brickyard Rd., #600
Salt Lake City, Utah 84106

FIDELITY.ENT

- 2-

Maughan
LAKE COUNTY ATTORNEY
South State Street
Lake City, Utah 84116

Lee Allen Bartel
110 Merrimac Court
Vallejo, California

94859

Craig Peterson
LITTLEFIELD & PETERSON
425 South 500 East
Salt Lake City, Utah 84111

Stanley Postma
2571 South 75 West
Bountiful, Utah 84010

Van Ellsworth
1414 Laburnum Street
McLean, Virginia 22101

Richard Carling
SHEARER & CARLING
2650 Beneficial Life Tower
36 S. State St.
Salt Lake City, Utah 84111

D. Michael Nielsen
Session Place
505 South Main Street
Bountiful, Utah 84010

Glen Roberts
WOODBURY, BETTILYON & KESLER
2 677 Parley's Way
Salt Lake City, Utah 84109

Darwin C. Hansen
MORGAN & HANSEN
136 South Main, 8th Floor
Salt Lake City, Utah 84101

FIDELITY.ENT
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APPENDIX M
NOVEMBER 16, 1990 LETTER OF LYNN C. McMURRAY
TO EDWARD T. WELLS

APPENDIX M

McMURRAY, McMURRAY, DALE & PARKINSON
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
THE HERMES BUILDING
4-55 EAST 5 0 0 SOUTH, SUITE 3 0 0
SALT LAKE CITY, UTAH SAM I
T E L E P H O N E (BOD 532-5125
FAX (SOI) 3 5 9 - 9 4 4 3

LYNN C. MCMURRAY

November 16, 1990

Edward T. Wells
Attorney at Law
4252 South 700 East
Salt Lake City, Utah 84107
Re:

DeBry v. Fidelity et al.

Dear Ed:
In reviewing my pleadings file, I noted that no order has
ever been entered formally denying your proposed amendments to
the Findings of Fact and Conclusions of Law. To tie down this
loose end, I have prepared and submitted the enclosed Order.
Very truly yours,
McMURRAY, McMURRAY,
DALE & PARKINSON

J>

/

Lynn C. McMurray'
LCM/em
Enclosure

APPENDIX N
NOVEMBER 16, 1990 LETTER OF LYNN C. McMURRAY
TO THE HONORABLE PAT B. BRIAN

APPENDIX N

McMURRAY, McMURRAY, DALE & PARKINSON
A PROFESSIONAL CORPORATION

ATTORNEYS AT
4

5S

LAW

THE HERMES BUILDING
EAST 5 0 0 S O U T H , SUITE

S A L T L A K E CITY, U T A H

300

84-111

LYNN C. McMURRAY

T E L E P H O N E (SOI) 5 3 2 - 5 1 2 5
FAX (SOI) 3 5 9 - 9 4 4 3

November 16, 1990

The Honorable Pat B. Brian
District Court Judge
240 East 400 South
Salt Lake City, Utah 84111
Re:

Robert and Joan DeBry v. Cascade Enterprises
Civil No. C86-553

et al,

Dear Judge Brian:
In reviewing my file in the above-referenced case, I noted
that on May 4, 1990, after you entered the Findings of Fact and
Conclusions of Law in connection with Fidelity's Motion for
Summary Judgment, Robert and Joan DeBry filed proposed amendments
and additions to the Findings and Conclusions. Although the
Findings and Conclusions were, in fact, entered, no formal order
was ever entered denying their motion. To tie down this loose
end, I am enclosing herewith a proposed order for your signature.
Very truly yours,
McMURRAY, McMURRAY,
DALE & PARKINSON

Lynn C. McMurray
LCM/em
Enclosures
cc:

All Counsel of Record

APPENDIX O
ORDER DENYING PLAINTIFF'S [sic] OBJECTIONS
AND MOTION TO AMEND PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

APPENDIX 0

Luu

i .>•
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)
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Lynn C. McMurray, #2213
McMURRAY, MCMURRAY, DALE & PARKINSON
Attorneys for Fidelity National Title
455 East 500 South, Suite 300
Salt Lake City, Utah 84111
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF
ROBERT J. DEBRY AND JOAN DEBRY,

ORDER DENYING PLAINTIFF'S
OBJECTIONS AND MOTION TO
AMEND PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW

Plaintiffs,
Civil No. C86-553

vs.
CASCADE ENTERPRISES, a general
partnership, et. al.r

Judge Pat B. Brian

Defendants.
CANADA LIFE ASSURANCE COMPANY,
Plaintiff,
vs.
ROBERT J. DEBRY, an individual
et. al.,
Defendants.
On Wednesday, March 28, 1990, the Court heard and granted
the motion of Defendant Fidelity National Title Insurance Company
for summary judgment against Plaintiffs Robert and Joan DeBry
Thereafter, on May 2, 1990, the Court entered its Findings of
FIDE-DEB.0RD/LCH/em

Undisputed Material Facts and Conclusions of Law on Fidelity
National Title Insurance Company's Motion for Summary Judgment)
and its Summary Judgment in Favor of Defendant Fidelity National
Title Insurance Company Against Plaintiffs Robert J. DeBry and
Joan DeBry.

Thereafter, on May 4, 1990, Plaintiff submitted

Plaintiff's Objections and Additions to Proposed Findings of Fact
and Conclusions of Law.

No party having requested oral argument,

and the Court being fully and duly informed in the premises, and
good cause appearing therefor;
IT IS HEREBY ORDERED that Plaintiffs' motion pursuant to
Rule 52(b), Utah Rules of Civil Procedure, to amend the proposed
Findings of Fact and Conclusionstofi.Law be and is hereby denied.
DATED this

//

day ofp. No^fember, 1990.
V^

BY THE COURT:

By:

/
^
Pat B. Brian,
District Judge
Attorneys for Defendant

CERTIFICATE! OF SERVICE
I hereby certify that I mailed a copy of the foregoing Order
Denying Plaintiff's Objections and Motion to Amend Proposed
Findings of Fact and Conclusions of Law, first-class postage
thereon fully prepaid this

FIDE-DEB.ORD/LCM/em

day of November, 1990, to:

- 2 -

Thomas Grisley
Roy G. Has lam
PARSONS, BEHLE & LATIMER
#185 So. State Street, #700
Salt Lake City, UT 84111

Curtis J. Drake
Michael A. Peterson
RICHARDS, BRANDT, MILLER &
NELSON
P. 0. Box 2465
Salt Lake City, UT 84110

Cascade Construction
c/o Del Bartel
P. 0. Box 7234
Murray, Utah 84107

Paul
SALT
2001
Salt

Cascade Enterprises
c/o Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Jeff Silvestrini
COHNE, RAPPAPORT & SEGAL
P. 0. BOX 11008
Salt Lake City, Utah 84147

Del Bartel
P. 0. Box 7234
Murray, Utah 84107

Robert Hughes
50 West 300 South, #1000
Salt Lake City, Utah 84101

Dale Thurgood
4455 South 700 East, #300
Salt Lake City, Utah 84107

Randall L. Skeen
1245 East Brickyard Rd., #600
Salt Lake City, Utah 84106

Lee Allen Bartel
110 Merrimac Court
Vallejo, California

Craig Peterson
LITTLEFIELD & PETERSON
425 South 500 East
Salt Lake City, Utah 84111

94859

Maughan
LAKE COUNTY ATTORNEY
South State Street
Lake City, Utah 84116

Stanley Postma
2571 South 75 West
Bountiful, Utah 84010

Van Ellsworth
1414 Laburnum Street
McLean, Virginia 22101

Richard Carling
SHEARER & CARLING
2650 Beneficial Life Tower
36 S. State St.
Salt Lake City, Utah 84111

D. Michael Nielsen
Session Place
505 South Main Street
Bountiful, Utah 84010

Glen Roberts
WOODBURY, BETTILYON & KESLER
2677 Parley's Way
Salt Lake City, Utah 84109

Darwin C. Hansen
MORGAN & HANSEN
136 South Main, 8th Floor
Salt Lake City, Utah 84101

Edward T. Wells
ROBERT J. DeBRY & ASSOCIATES
4252 South 700 East
Salt Lake City, Utah 84107

YC(tt,it-f\\/lrh'\
F10E-0EB.ORO/LCM/em

APPENDIX P
APPELLANTS' BRIEF
(EXCERPTS ONLY)

APPENDIX P

IN THE UTAH SUPREME COURT

ROBERT J. DeBRY and JOAN DeBRY,

;
APPELLANTS' BRIEF

Plaintiffs/Appellants,

;

vs.
FIDELITY NATIONAL TITLE
INSURANCE COMPANY,
Defendant/Respondent.

|i
]

Case No. 900263

1

Category 14(b)

APPEAL FROM SUMMARY JUDGMENT GRANTED BY THE THIRD
JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH, HONORABLE PAT B. BRIAN, JUDGE

EDWARD T. WELLS
ROBERT J. DeBRY & ASSOCIATES
Attorneys for Appellants
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
ROBERT S. DALE
LYNN McMURRAY
McMURRAY, McMURRAY, DALE & PARKINSON
Attorney for Respondent
455 East 500 South, #300
Salt Lake City, UT 84111
Telephone: (801) 532-5125
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vii

D.

Conclusion.
If a genuine issue of material fact exists in any of the

DeBrys1

claims for negligence, negligent misrepresentation or

breach of contract, or if the lower court erred in its legal
conclusions, the claims should be remanded for trial.
XI.
CONCLUSION
The lower court made four fundamental errors. First, the
lower court misapplied the parol evidence rule. Second, the court
used a contract analysis to bar claims for negligence and negligent
misrepresentation.

Third, the court failed to consider all the

contracts that exist between the parties. Finally, the lower court
overlooked and ignored numerous genuine issues of material fact.
For

these

reasons,

the

summary

judgment

should

be

reversed and the claims remanded for trial.
DATED this

day of March, 1991.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs/Appellants

EDWARD T. WELLS
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(1)

(2)
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The Richards-Woodbury Escrow Instructions Were Never Intended to and on
Their Face Do Not Pertain to a Lack of
a Contractor's License or Building
ii
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7.

DeBrys did not sue Fidelity under any common law or

contractual theory, but strictly under §31A-23-308 for an alleged
loss of escrowed funds, of which there is no evidence of record
(112).
8.

The lower Court obviously and implicitly concluded that

the Closing Statement and related writings were integrated
agreements.

There is no evidence of record, parol or otherwise,

to show that "DeBrys were the beneficiaries of the [RichardsWoodbury] escrow instructions, and the trial court's reasoning
goes far beyond the brief characterization set forth by DeBrys"
(515(a)).
9.

DeBrys1 appeal is not timely (517).

VIII.
1.

SUMMARY OF ARGUMENT

This appeal was not timely filed.

DeBrys filed a post-

judgment motion to amend and make additional findings of fact.
Because DeBrys filed their notice of appeal before obtaining a
ruling on their motion to amend, under Rule 4(b), Utah Rules of
Appellate Procedure, their notice of appeal was ineffective to
confer jurisdiction on this Court.
2.

This Court should ignore those issues not properly

before it.

DeBrys have briefed and argued many issues not before

the Court.

Their claims against Fidelity appear in their

"Fourth" Amended Complaint (so-called by DeBrys, but actually the
ninth amendment of their Complaint below).

DeBrys attempted to

add additional claims through a proposed "Fifth" Amended
Complaint (proposed tenth amendment), but their motion to amend
was denied, and DeBrys have since asserted those claims in a

subjects addressed in the parol agreements.

A finding of

integration is, nonetheless, implicit in the trial court's
Findings of Fact.
5.
Fidelity is not liable under S31A-23-308 for Utah
Title's alleged negligent misrepresentation tort.
That statute contains absolutely no language making an
underwriter liable for the torts of its title insurance agents.
DeBrys' common law agency argument against Fidelity in its brief
was not pleaded or argued below, is not supported in the record,
is being raised for the first time on appeal, and is the subject
of a totally separate lawsuit filed by DeBrys.

Moreover,

negligent misrepresentation cannot be based on an alleged
misrepresentation of a "future event," as opposed to a
representation of an existing material fact.
IX e
1.

ARGUMENT

THIS APPEAL WAS NOT TIMELY FILED AND SHOULD BE DISMISSED.
Two days after the Court below entered Summary Judgment in

favor of Fidelity, DeBrys filed a motion to amend and make
additions to the findings of fact.

Before the district court

entered its order denying their motion, DeBrys filed their only
notice of appeal ever filed.

Under Rule 4(b), Utah Rules of

Appellate Procedure, DeBrys1 notice of appeal has no effect:
If a timely motion under the Utah Rules of
Civil Procedure is filed in the trial court
by any party . . . (2) under Rule 52(b) to
amend or make additional findings of fact,
the time for appeal for all parties shall run
from the entry of the order denying a new
trial or granting or denying any other such
motion . . . A notice of appeal filed before
the disposition of any [such motion] shall
have no effect. A new notice of appeal must
be filed within the prescribed time measured
from the entry of the order of the trial

court disposing of the motion as provided
above [emphasis added].
On December 11, 1990, the trial court denied DeBrys1 motion
in an order stating as follows in relevant part:
IT IS HEREBY ORDERED that Plaintiffs1 Motion
pursuant to Rule 52(b), Utah Rules of Civil
Procedure, to amend the proposed Findings of
Fact and Conclusions of Law be and is hereby
denied. (R. 12917; App. Z).
The 30 day period for filing DeBrys1 Notice of Appeal thus began
to run on December 11, 1990, and DeBrys1 prior May 22, 1990
Notice of Appeal therefore was filed prematurely and was totally
ineffective.
The Utah Supreme Court specifically held in Transamerica
Cash Reserve, Inc. v. Hafen, 723 P.2d 425 (Utah 1986), that a
notice of appeal filed before the disposition of a post-judgment
motion is ineffective to confer jurisdiction upon the Supreme
Court.

Also, in Anderson v. Schwendiman, 764 P.2d 999 (Utah Ct.

App. 1988), this Court held that a post-judgment motion like this
suspends the finality of the judgment, and that a notice of
appeal filed prior to the disposition of such a motion by entry
of a signed order is not effective to confer jurisdiction on an
appellate court.

Because DeBrys filed their notice of appeal

before obtaining a ruling on their proposed additions to the
findings of fact, their notice of appeal was ineffective to
confer jurisdiction on this Court, and this appeal therefore
should be dismissed.

2.

THIS COURT SHOULD REVIEW ONLY THOSE CLAIMS RAISED IN DEBRYS*
FOURTH AMENDED COMPLAINT, AND IGNORE THOSE ISSUES NOT
PROPERLY BEFORE IT.

rule, and (4) an underwriter cannot be held liable under §31A-23308 for the torts of its agents.

Respondent Fidelity therefore

respectfully submits that the district court's summary judgment
should be upheld and sustained, with this appeal to be dismissed
and costs awarded to Respondent Fidelity.
Respectfully submitted this

/£

day of August, 1991.

McMURRAY, McMURRAY,
DALE & PARKINSON, P.C.
B

y;

(Ufa,.,••,.,

,

erf JV
/Roberts'
JY Dal
Dale
' Attorneys for Defendant
Fidelity National Title
Insurance Company

By: ^ y - C

iWfht

Lynn
C. McMurra>
Lynn C.
McMurray
Attorneys for Defendant
Fidelity National Title
Insurance Company

CERTIFICATE OF SERVICE
I hereby certify that I caused four true and correct copies
of the foregoing Appellee's Brief to be hand delivered, this
dixy of August, 1991, to:
Edward T. Wells
ROBERT J. DeBry & ASSOCIATES
4252 South 700 East
Salt Lake City, Utah 84107

jflm^Cfa^,
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APPENDIX R
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APPELLANTS' REPLY BRIEF

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Appellants
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
IN THE UTAH COURT OF APPEALS
ROBERT J. DEBRY and JOAN DEBRY,

]

Plaintiffs/Appellants,

)I
|
]

vs.

FIDELITY NATIONAL TITLE INS., CO. |i

MOTION TO EXTEND DATE
FOR FILING APPELLANTS'
REPLY BRIEF
Case No. 910329-CA

Defendant/Appellee.
Pursuant to Rule 23 of the Utah Rules of Appellate
Procedure, appellants moves the court to extend the date for filing
Appellants1 Reply Brief to fifteen days following entry by the
district court of any order on plaintiffs' motion, under Rule 60 of
the Utah Rules of Civil Procedure, to amend its order dated
December 11, 1990 by deleting reference to Rule 52(b) contained in
said order.
The extension is asked for because the ruling of the
district court on the motion pending before it will substantially
affect procedural issues raised in Appellees1 Reply Brief.

The

arguments to be made by appellants in their reply brief will be
determined to a large degree by the ruling of the district court on
the said motion.

All parties have stipulated to the extension«
WHEREFORE, appellants respectfully request the court to
enter its order extending the date for filing the reply brief to
fifteen (15) days following entry by the district court of its
order on the pending motion under Rule 6OB of the Utah Rules of
Civil Procedure,
DATED this

zt

&

day of September, 1991,
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

2

CERTIFICATE OF MAILING
I certify that a true and correct copy of the foregoing
MOTION TO EXTEND DATE FOR FILING APPELLANTS' REPLY BRIEF. (DeBry V.
Fidelity) was mailed,

postage prepaid,

September, 1991, to the following:

Lynn McMurray
455 East 500 East, #300
Salt Lake City, UT 84111

SP3J-013/jn
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APPENDIX S
OCTOBER 10, 1991 ORDER

FSLED
OCT 1.0 1991
IN THE UTAH COURT OF APPEALS
^ / s r y T uconan
CteiKcTt'-.? Court
Utah Coua 01 Mppeate

Robert J. DeBry and Joan DeBry,
Plaintiff and Appellants,

ORDER

Case No. 910329-CA

v.
Fidelity National Title
Insurance Co., et al.,
Defendants and Appellees.

This matter is before the court upon appellant's motion to
extend date for filing appellant's reply brief, filed 30
September 1991. Appellee stipulated to the motion.
Now therefore, IT IS HEREBY ORDERED that appellant's
motion is granted.

It further ORDERED that the parties shall

inform the court on a bi-weekly basis, in writing, as to the
status of of this appeal and the district court proceedings.
It is also ORDERED that the time period for the stay of this
appeal shall not extend beyond ninety days of the date hereof.
Dated this

day of October 1991.

BY THE COURT:

onard H. Russon, Judge

CERTIFICATE OF MAILING
I hereby certify that on the 10th day of October, 1991, a true
and correct copy of the foregoing ORDER was deposited in the
United States mail to the parties listed below:
Edward T. Wells
Robert J. DeBry & Associates
Attorneys at Law
4252 South 700 East
Salt Lake City, UT 84107
Robert J. Dale
Lynn C. McMurray
McMurray, McMurray, Dale & Parkinson
Attorneys at Law
455 East 500 South, Suite 300
Salt Lake City, UT 84111
Dated this 10th day of October, 1991*

By

•£iu't'<
^T^/
Deputy Clerk
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iv

authorized Utah Title to disburse." Further, the title the DeBrys
received is subject to mechanics' liens and judgment liens that
existed at the time closing occurred,
6.

Paragraph 13 is also incomplete.

Although the DeBrys

amended their complaint many times, most amendments were made
merely to add additional parties and did not affect Fidelity.

(R.

2-27, 587-647, 1258-1326, 2364-2463, 4760-4899, 7480-7685, 94329603).
7.

Paragraph 15 is irrelevant.

8.

Paragraph 17 fails to mention that this was the first

time the DeBrys sought to amend their claim against Fidelity (R.
2179-2184), and that since the time of the motion, the court has
ordered separate trials for different groups of defendants.

(R.

10226-10229, 11192-11194).
IV.
CONCLUSION
None of the reasons set forth in Fidelity1 s motion for
summary judgment, Fidelity^ brief or the lower court's ruling
justify the summary judgment against the DeBrys. There are genuine
issues of material fact to be resolved.

For these reasons, the

summary judgment should be reversed and the case remanded for
trial.
DATED this

day of January, 1992.
ROBERT J. DEBRY & ASSOCIATES
Attorneys foj?j Plaintiff

EDWARD T. WELLS
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NOTICE OF ORAL ARGUMENT
Edward T. Wells, Ess.
4252 South 700 East
Salt Lake City, UT 84107

RECEIVED

Robert J. DeBry and Joan DeBry,
Plaintiff and Appellants,
v.
Case No. 910329-CA
Fidelity National Title Insurance
Co., et al.,
Defendants and Appellees,

in*] if} 1992

This case is set for oral argument on Monday, February 24, 1991 at 9:00
a.m. before a panel of the Utah Court of Appeals, 230 South 500 East, Suite
400, Salt Lake City, Utah. Oral argument is limited to fifteen minutes per
side. If any or all parties wish to waive oral argument, a written statement
to that effect must be filed in the clerk's office on or before January 24,
1991.
Counsel, if a party is represented by counsel, or the party must
complete the information requested below and return this notice to the Court
of Appeals no later than January 24, 1992, A motion for continuance, if any,
must also be received by this date.
Oral argument will not be continued absent a proper motion and
stipulation of all parties. A motion for continuance will be granted only
upon a showing of exigent circumstances. Specifically, a continuance will not
be granted for reasons of a scheduling conflict, including a previously
scheduled appearance in a lower court. If all parties do not stipulate to the
continuance or if an emergency circumstance is not shown, oral argument wi11
proceed as herein scheduled.
This 9th day of January, 1992.

BY ORDER Ol; 1'HE COURT',

Mary T. Noonan
Clerk of the Court
I certify that this case has not been settled, discharged or stayed by
bankruptcy, or otherwise rendered moot. If this case should be settled,
discharged or stayed by bankruptcy, or otherwise rendered moot, I will notify
the Court as soon as possible in accordance with Rule 37, Utah R. App. Pr. I
understand that failure to take such action may be grounds for sanctions under
Rule^40^Utah R, App/OP. or for contempt of court under UCA 78-32-1 et. seq.

Signature of Attorney of Record

Date

/ /

NOTE: A CERTIFICATE OF SERVICE CN OPPOSING COUNSEL
MUST BE ATTACHED WHEN RETURNING^ jmiSL^O^i
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FIDELITY NATIONAL TITLE INS. CO.,
Defendant./Appei loe.

'\a.v,i.' No. " 1 03 ;> 9--''." A
)
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)
)

ROBERT J. DEBRY
EDWARD T. WELLS
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs/Appellants
4252 South 700 East
Salt Lake City, UT 84107
Telephone:
(801) 262-8915

ROBERT J. DALE
LYNN C. MCMURRAY
McMURRAY, MCMURRAY, DALE & PARKINSON
Attorneys for Defendant/Appellee
455 East 500 South, #300
Salt Lake City, UT 84111
Telephone:
(801) 532-5125

Pursuant to Rule 3 5 of the Utah Rules of Appellate Procedure,
appellants respectfully petition this court for rehearing.
INTRODUCTION
A pivotal issue in this case is whether the DeBrys filed a
Rule 4-504 objection to the proposed pleadings; or whether the
DeBrys filed a Rule 52(b) motion to amend findings of fact and
conclusions of law previously entered by the court.

In order to

resolve this issue, this Court looked beyond the caption1.

This

Court then concluded:
Based upon the circumstances and the substance
of DeBrys1 motion, the trial court did not err
in disposing of it as a post-judgment motion
pursuant to Rule 52(b). (Emphasis added.)
(Slip Opinion at p. 5.)
ARGUMENT
POINT I
THIS COURTfS OPINION RELIES WHOLLY ON THE SURROUNDING
CIRCUMSTANCES AS THE ONLY TOOL TO DETERMINE
THE "SUBSTANCE" OR MEANING OF THE PLEADING
This Court's opinion has, indeed, examined the surrounding
"circumstances" in order to determine the "substance" of the
pleading.

The dominant "circumstance" in the court's reasoning

seems to be that the pleading was filed after a judgment was

*The caption states: "Plaintiffs' Objections and Additions to
Proposed Findings of Fact and Conclusions of Law." (See Appellants' Reply brief at Ex. A.)
2

signed.

ini in up i n n HI I I IU <I I H o w e v e r , t o a l e s s e r e x t e n t , t h i s

c o u r t s e e m e d t o rely i.m othoi c i r c u m s t a n c e s .
5, fn.

(Slip O p i n i o n at p .

j

POINT II
THIS COURTfS ANALYSIS SEEMS TO OVERLOOK THE
SPECIFIC LANGUAGE OF THE PLEADING
'IT s court has concluded that -1- should look beyond *-e
caption to determine the true substance v * t"e :;leading
when the court elect* to

aption, the first step

and surest guide must surely be t * xory -w * t\e specific language In
the body cr
operati -

Tf

- pleading,2

<• ~a •

• \)o in t 111•

iqnorirw) i;rip i api ion inn

. pleading, is as follows:

A
"'Plaintiffs submit < .* following o b j e c tions a n d additions t o t h e proposed findings
of fact a n d conclusions of law submitted by
d e f e n d a n t Fidelity.
" (Emphasis added.)
(Appellants 1 Reply Br ief Ex. A. at p 1 )
B)
"
pi ai i iti ffs submit t h e following
specific objections t o t h e proposed findings
of fact." (Id. at p. 2.)

2

For example, an analogous situation would be to look to the
specific words of a contract for the intent of its makers. Land v.
Land/ 605 Utah 1248, 1251 (Utah 1980); Hal Taylor Associates v.
Unionamerica, 657 P.2d 743, 749 (Utah 1982); Utah Vallev Bank v.
Tanner, 636 P.2d 1060, 1061 (Utah 1981). Also the intent of a
legislature is, under the Plain Meaning Rule, determined by the
words of the statute. Caminetti v. United States, 242 U.S. 470,
485 (1917).
3

A further analysis of the specific language of the DeBrys'
pleading shows that it could not possibly be a Rule 52(b) motion to
amend.

This Court's Opinion states that:
. . . the very purpose of such a motion [Rule
52(b)] is to allow a court to correct its own
errors, thus avoiding needless appeals. (Slip
Opinion at p. 6.)

However, the DeBrys' pleading did not ask the trial court
judge to "correct its own errors." In fact, the absolute opposite
is true.

The DeBrys' pleading specifically stated:
By making these specific objections, the
plaintiffs do not intend to resubmit or
reargue their opposition to Fidelity's motion.

(Appellants' Reply Brief, Ex. A at p. 2.)
In summary, there is not a single word in the "substance" of
the pleading that remotely resembles a Rule 52(b) motion to amend.
Rehearing should be granted to enable this court to consider the
specific words of the pleading in question.
POINT III
A COMPANION CASE PRESENTLY BEFORE THE UTAH
SUPREME COURT MAY AFFECT THIS COURT'S DECISION
The denial by the trial court of a Rule 60 motion to amend the
December 11, 1990 order is presently before the Supreme Court in
Case No. 900263.

(See, Slip Opinion at p. 3, fn. 4.)

If the

Supreme Court reverses the trial court, the order of December 11,
1991 would not require a new notice of appeal, and this court would
have jurisdiction to hear this case on the merits pursuant to the
4

notice of appeal filed 11 n

i i

h cause the outcome of Case

No. 91H^I i i before the Supreme Court has a direct affect on this
courtfs jurisdiction, this court may choose it npfc?r <ITV, i.eat M,.J on
this Petition for Rehear"i nq urn i i the companion case is decided.
CERTIFICATE OF COUNSEL
I hereby certify that the foregoing Petition for Rehearing is
filed in good faith and not for t) *

DATED this /:"

,

•.

day of April, 1992.
ROBERT J. DEBRY & ASS0 CIATES
Attorneys for Plaintiff/Appellants

UJUjt>
By: G.hJfatU*AMI/**.
k\
STEVEN SULLIVAN FOR NJ
ROBERT J. DEBRY & ASSOCIATES

5

CERTIFICATE OF MAILING
I certify that four true and correct copies of the
foregoing PETITION FOR REHEARING. (DeBry v. Fidelity) was mailed,
postage prepaid, on the Jf

day of April, 1992, to the following:

Lynn McMurray
455 East 500 South, #300
Salt Lake City, UT 84111

SP3J-025/jn
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APPEND!
ORDER DENYING PETITION FOR REHEARING

&J>
APR 2 41992

C:•:-:.

IN THE UTAH COURT OF APPEALS

" ' -^ Court

i;;^ .;,/ua oi Appeals

— r- o
ORDER DENYING
PETITION FOR REHEATING
Plaintiffs and Appellants,
fas-',** iM'i

v.
h i LI CJ I i L v I J a L i tj n a j

'< I O:V<HJ -PA

I" 1 1 1 e I n s . ,

Defendant and Appellee,

THIS MATTER having come before the Court upon <t.
Petition for* Rehearing, filea April

1 r> , 19^,",

IT IS HEREBY ORDERED that the ,jppn J J ant ' J-I Pot it m n

Rehearing is denied.

Dated this

j^_"day
day of April, 1992,

FOR THE COURT:

Mary T / Noonan
Clerid/bf the Court

toi

APPENDIX X
PETITION FOR WRIT OF MANDAMUS TO THE
UTAH COURT OF APPEALS
(EXCERPTS ONLY)

IN THE UTAH SUPREME COURT
ROBERT J. DEBRY and JOAN DEBRY, ; PETITION FOR WRIT OF
| MANDAMUS TO THE UTAH COURT
I OF APPEALS
Petitioners,
vs.
HONORABLE JUSTICES OF THE
UTAH COURT OF APPEALS,

;i Supreme Court No.
i Court of Appeals No. 910329CA

Respondents.
PETITION FOR WRIT OF MANDAMUS1
TO THE COURT OF APPEALS
EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Petitioners
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
CLERK OF THE COURT
UTAH COURT OF APPEALS
230 South 500 East, #400
Salt Lake City, UT 84111
ROBERT J. DALE
LYNN C. MCMURRAY
MCMURRAY, MCMURRAY, DALE & PARKINSON
ATTORNEYS FOR FIDELITY NATIONAL TITLE INSURANCE COMPANY
455 East 500 South #300
Salt Lake City, UT 84111
TELEPHONE (801) 532-5125

'Petitioner (plaintiff below) has also filed a Petition for
Writ of Certiorari on a related issue. The remedies of certiorari
and mandamus may overlap.

EDWARD T. WELLS
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Petitioner
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915

IN THE UTAH SUPREME COURT

ROBERT J. DEBRY and JOAN DEBRY,
Petitioners,

PETITION FOR WRIT OF
I MANDAMUS TO THE UTAH COURT
]I OF APPEALS

vs.
HONORABLE JUSTICES OF THE
UTAH COURT OF APPEALS,
Respondents.

]
i Case No:
;

Pursuant to Rule 19 of the Utah Rules of Appellate
Procedure, Robert J. DeBry and Joan DeBry ("DeBrys") petition the
Utah Supreme Court for a Writ of Mandamus directing the Utah Court
of Appeals to exercise jurisdiction over their Appeal in Case No.
910329-CA filed with the Court of Appeals/ and to decide said
appeal on its merits.

*DeBrys have also filed a Petition for Writ of Certiorari in
this case. The issues in both petitions overlap.

ii

XI.
CONCLUSION
The Court of Appeals had jurisdiction to consider the
DeBrys' appeal in Case No. 910329 on its merits.

A Writ of

Mandamus should issue to the Court of Appeals directing it to
consider the merits of the DeBrys' appeal in Case No. 910329.

DATED this

As

day of June, 1992
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Petitioners

EDWARD T. WELLS
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APPENDIX Y
AUGUST 17, 1992 LETTER OF
GEOFFREY J. BUTLER TO COUNSEL

IN THE SUPREME COURT
STATE OF UTAH
332 STATE CAPITOL
SALT LAKE CITY, UTAH

84114

AUGUST 17, 1992
OFFICE OF THE CLERK
Robert J. Dale
Lynn C. McMurray
McMURRAY, McMURRAY,
Attorneys at Law
The Hermes Building
455 East 500 South,
Salt Lake City, UT

DALE & PARKINSON
Tower
Suite 300
84111

Robert J. DeBry and Joan DeBry
Petitioners,
V.
Honorable Justices of the
Utah Court of Appeals,
Respondents.

No. 920292
910329-CA
C86-553

Petiton for writ of mandamus is denied.
Fidelity National Title Insurance Company's request for
sanctions is also denied.

Geoffrey J. Butler
Clerk

APPENDIX Z
MOTION TO AMEND ORDER

APPENDIX 7.

D:T

<-*

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT J. DEBRY and JOAN DEBRY,

]

Plaintiffs,

;

MOTION TO AMEND ORDER
(ORAL ARGUMENT REQUESTED)
vs.

;

CASCADE ENTERPRISES, et al.,

;

Defendants.
CANADA LIFE ASSURANCE CO.,

i
;

Civil No. C86-553

Plaintiff,
vs.

I

JUDGE PAT B. BRIAN

ROBERT J. DEBRY, et al.,
Defendant.
Pursuant to the provisions of Rule 60, Utah Rules of
Civil Procedure, plaintiff moves the court for an order amending
the court's

order denying

Plaintiff's Objections to Proposed

Findings of Fact and Conclusions of Law which order was signed
December 11f 1990.
Plaintiff

seeks

amendment

of

the

order

to

delete

references to a Rule 52(b) motion because no such motion was ever

filed.

The order should reflect only that objections to the

"proposed findings of fact and conclusions of law" were denied and
that

the

court

entered

the

proposed

findings

of

fact

and

conclusions of law as submitted by counsel for defendant Fidelity,
Plaintiff requests oral argument pursuant to Rule 4501(3)(b) and 4-501(4).
DATED this

day of September, 1991.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs

EDWARD T. WELLS

2

13428

CERTIFICATE OF MAILING
I certify that a true and correct copy of the foregoing
MOTION TO AMEND ORDER (ORAL ARGUMENT REQUESTED). (DeBry v. Cascade,
et al.) was mailed, postage prepaid, on the ~Z / ^ a a y of September,
1991, to the following:
Lynn McMurray
McMURRAY, MCMURRAY, DALE & PARKINSON
455 East 500 East, #300
Salt Lake City, UT 84111

SP3-880/jn
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APPENDIX AA
DECEMBER 20, 1991 MINUTE ENTRY

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
DEBRY, ROBERT J
PLAINTIFF
VS
CASCADE ENTERPRISES

CASE NUMBER 860900553 CV
DATE 12/20/91
HONORABLE PAT B BRIAN
COURT REPORTER BRAD YOUNG
COURT CLERK AAB

DEFENDANT
TYPE OF HEARING:
PRESENT:

HEARING

P. ATTY. WELLS, EDWARD T
D. ATTY. MCMURRAY, LYNN

THIS MATTER COMES NOW BEFORE THE COURT FOR HEARING, APPEARANCES
AS SHOWN ABOVE. AFTER HEARING ARGUMENT FROM RESPECTIVE COUNSEL,
THE COURT MAKES FINDINGS AS READ INTO THE RECORD AND RULES THAT
PLAINTIFFS' MOTION TO AMEND ORDER IS DENIED.
COUNSEL FOR FIDELITY WILL PREPARE AND SUBMIT AN ORDER, DUE:
12/31/91 12:00 NOON.

APPENDIX BB
JANUARY 2, 1992

ORDER

Robert J. Dale, #0808
Lynn C. McMurray, ^2 213
McMURRAY, McMURRAY, DALE & PARKINSON
Attorneys for Fidelity National Title
455 East 500 South, Suite 300
Salt Lake City, UT 84111
Telephone (801) 532-5125
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT J. DEBRY, and JOAN DEBRY,
Plaintiffs,
ORDER

vs.
CASCADE ENTERPRISES, et al.,
Defendants.

Civil No.

C86-553

CANADA LIFE ASSURANCE CO.
Plaintiff,

Judge Pat B. Brian

vs.
ROBERT J. DEBRY, et al.,
Defendant.

Robert and Joan DeBrys- Motion to Amend Order came on for
hearing before the above ent-ii-i^
°ve entitled court on Friday December 20, 1991
at the hour of 8*30 » ^
a.m., the Honorable Pat B. Brian, District
Court Judge, presiding. D e B r y s v e r e r e p r e s e n t e d b y £ d w a r d T
^
of Robert J# DeBrv JC TV~
°eBry & Associates, their attorneys, and Fidelity
National Title Insurance Cn u a e
^ e , co. was represented by Lynn C. McMurray,

of McMurray, McMurray, Dale & Parkinson, its attorneys. The Court
having reviewed the pleadings and papers on file herein, having
heard the argument of counsel, and being fully and duly informed in
the premises and good cause appearing therefore:

IT 13 HEREBY ORDERED that Robert and Joan Debrysf September
27, 1991 Motion to Amend Order be and is hereby denied*
m

day of January, 1992.
BY THE COURT:

s/ MB.
Pat B. Brian,
District Court Judge

FID\DEBRY.ord.mh

- 2 -

CERTIFICATE OF SERVICE
i

h e r e b y

-.led a true

c e r t i f y

and

t h a t

correct

o n

copy

t h e

of

^

^

^

D%eabmci

forego.^

the

I M I

^ ^

^

prepaid, addressed to the following:
Edward T. W e ^ ^
J
e
&
^
; r LSouth
: , D700
^ East
Associates
4252
Salt Lake City, U T 84107

[I

FID\DEBRY.ord.mh
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APPENDIX CC
NOTICE OF APPEAL

APPENDIX CC

T}-;.-i .

..."

^n-tin

J*« 2 3 1832

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915

iiKLl

By.

£i:m
' CtefK

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT J. DEBRY and JOAN DEBRY,
Plaintiffs,

I

vs.

NOTICE OF APPEAL

]

CASCADE ENTERPRISES, et al.,
Defendants.

]
]

CANADA LIFE ASSURANCE CO.,

I
]

CASE NO. C8£-553

i

JUDGE PAT BRIAN

Plaintiff,
vs.
ROBERT J. DEBRY, et al.,
]

Defendant.

TO ALL COUNSEL OF RECORD:
Plaintiffs herein appeal to the Utah Supreme Court from
the order of the District Court entered herein on January 2, 1992
denying plaintiffs' motion under Rule 60 of the Utah Rules of Civil
Procedure to amend an order entered December 11, 1990.
DATED this

ay "C day of January, 1992.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

EDWARD T. WELLS

CERTIFICATE OF MAILING
I certify that a true and correct copy of the foregoing
NOTICE OF APPEAL (DeBry v. Cascade, et al.) was mailed, postage
prepaid, on the ,/-/

day of January, 1992, to the following:

Lynn McMurray
McMURRAY, MCMURRAY, DALE & PARKINSON
455 East 500 South, #300
Salt Lake City, UT 84111

SP3-890/jn

APPENDIX DD
DOCKETING STATEMENT SUBJECT TO
ASSIGNMENT TO THE COURT OF APPEALS

APPENDIX DD

PECEIV&u

EDWARD T. WELLS - A3422
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Appellants
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915

WAR 6T992

IN THE UTAH SUPREME COURT
ROBERT J. DEBRY and JOAN DEBRY,

]

Plaintiffs/Appellants,

;
I
|

vs.

DOCKETING STATEMENT
SUBJECT TO ASSIGNMENT TO
THE COURT OF APPEALS

CASCADE ENTERPRISES, et al.,
Defendants/Respondents.
CANADA LIFE ASSURANCE CO.,
Plaintiff/Appellant,

;
]
;
1

CASE NO.

vs.
ROBERT J. DEBRY, et al.,

1

DISTRICT COURT NO. C86-553

Defendant/Respondent.
Pursuant to Rule 9, Utah Rules of Appellate Procedure,
plaintiff/appellant Robert DeBry files this Docketing Statement.
1.

Date of Judgment to be Reviewed
The Order appealed from herein was entered January 2, 1992.

2.

This Court has jurisdiction pursuant to Utah Code Annotated

§ 78-2-2.

3•

Nature of This Proceeding
This is an appeal from an order entered January 2, 1992

denying a motion to amend an order entered December 11, 1990.
4.

Statement of Facts
On March 28, 1990, the trial court granted summary judgment to

defendant Fidelity National Title Insurance Co0 ("Fidelity") and
certified the matter for appeal under Rule 54(b).
On April 24, 1990 a copy of proposed Findings of Fact,
Conclusions of Law and Judgment were hand delivered to plaintiff's
counsel.
On April 25, 1990 copies of the proposed Findings, Conclusions
and Judgment were mailed to other counsel.
On May 2, prior to expiration of the time allowed for all
counsel to object pursuant to Rule 4-504, Utah Rules of Judicial
Administration, Judge Brian signed and entered the Judgment.
Objections to the proposed Findings and Judgment were filed by
plaintiff pursuant to Rule 4-504 on May 7, 1992. At the time of
this filing counsel for plaintiff was unaware the Judgment had been
signed.
Because the late filing of Objections to the Form of the Order
was mooted by the prior entry of the Judgment, plaintiff went ahead
with the appeal (No. 910329 filed in the Utah Court of Appeals).
Seven months later, the Court, without compliance with Rule 4501 of the Code of Judicial Administration, entered an Order
2

prepared and submitted by defendants in violation of Rules 4-501
and 4-504 of The Code of Judicial Conduct which purported to deny
a non-existent Rule 52(b) motion.
Appellees in Case No. 910329 (DeBry v. Fidelity) then argued
in the Court of Appeals that there was no jurisdiction to hear the
appeal (No. 910329) because a new Notice of Appeal was not filed
following the December 11, 1990 Order.
5.

Issues Presented on Appeal
The following issues are presented by this appeal:
a)

Were the Objections and Additions to Proposed Findings of

Fact and Conclusions of Law filed by plaintiff a Rule 52(b)
motion?
b)

Does the district court have power to deny a non-existent

motion?
c)

Is an order entered in violation of procedural rules

voidable or void?
The above are questions of law which are decided without deference
to the trial court.
d)

Did the trial court abuse its discretion by refusing to

delete references to Rule 52(b) contained in the Order? This
issue is reviewed for abuse of discretion.
6.

This case is subject to assignment to the Court of Appeals.

3

7.

This case raises the following issues of first impression

which should be decided by the Supreme Court,
a)

Whether an objection to the form of a proposed order

becomes

by

operation

of

law

a Rule

52(b) motion

if the

judgment or order is signed before the objections are filed.
b)

Can a trial court enter an order granting relief not

asked for by a party?
c)

Is an order entered in violation of procedural rules void

or voidable?
8.

Determinative statutes and authorities
Rule 4-501, Utah Code of Judicial Administration;
Rule 4-504, Utah Code of Judicial Administration;
Rule 52(b), Utah Rules of Civil Procedure;
Wolff v. Wolff. 25 Or. App. 739, 550 P.2d 1388 (1976);
Iverson v. Second Judicial District Court, 66 Nev. 145, 206
P.2d 755 (1949);
Williams v. Denning. 260 N.C. 539, 133 S.E.2d 150 (1963);
Schoenberg v. Benner, 59 Cal. Rptr. 359, (Cal. App. 1967);
Behm v. Division of Administration, 275 So.2d 545 (Fla. App.
1973) ;
State v. James, 347 S.W.2d 211 (Mo. 1961);
Elliot v. Elliot, 797 S.W.2d 388 (Tex. App. 1990);
People v. Thomas, 34 111. App. 3d 1002, 341 N.E.2d 178 (1976);
Remick v, Rollins, 38 A.2d 883 (Me. 1944);
Seber v. Glass, 258 S.W.2d 122 (Tex. App. 1953);
4

Martin v. Martin, 519 S.W.2d 900 (Tex. App. 1975);
Aztec Life Insurance Co. of Texas v. Dellana, 667 S.W.2d 911
(Tex. App. 1984) ;
Gilbert v. Superior Court. 169 Cal. App. 3d 148, 215 Cal.
Rptr. 305 (1985);
Robertson v. Commonwealth. 181 Va. 520, 25 S.E.2d 352 (1943);
Champion v. Kinney, 460 S.W.2d 173 (Tex. App. 1970);
Mountain States Telephone and Telegraph Co. v. Atkin, Wright
& Miles, Chartered. 681 P.2d 1258 (Utah 1984).
9.

There has been one prior appeal in this case involving

Fidelity.

The appeal is pending.

DeBrv v. Fidelity National Title Ins. Co. , No. 910329 filed in
the Court of Appeals.

The case has been argued, but no decision

has been rendered.

DATED this

7

day of

yYlfifC

f-\

1992.

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

By: X<f^i_ -c-7

-A

'EDWARD T. WELL'S

5

CERTIFICATE OF MAILING
I certify that a true and correct copy of the foregoing
DOCKETING STATEMENT SUBJECT TO ASSIGNMENT TO THE COURT OF APPEALS,
(DeBry v. Cascade, et al.) was mailed, postage prepaid, on the
day of March, 1992, to the following:
Lynn McMurray
MCMURRAY, MCMURRAY, DALE & PARKINSON
455 East 500 South, #300
Salt Lake City, UT 84111

&4^

SP3-907/lh
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APPENDIX EE
NOTICE OF SUA SPONTE CONSIDERATION BY THE
COURT FOR SUMMARY DISPOSITION

APPENDTY V.V.

FZOT/E.

MAY

H992
MAYO 11992
c

IN THE UTAH COURT OF APPEALS
00O00

Robert J. DeBry and Joan
DeBry,
Plaintiffs and Appellants,
v,

jd(m

- Noonan
JI the Court
L'tahUKJrtof Apjwate

NOTICE OF SUA SPONTE
CONSIDERATION BY THE
COURT FOR SUMMARY
DISPOSITION
Case No. 920269-CA

Cascade Enterprises, et al.,
Defendants and Respondents.

TO THE ABOVE PARTIES AND THEIR ATTORNEYS:
A docketing statement has been filed with the Court of
Appeals in the above-captioned case. This case is being
considered for summary disposition pursuant to Utah R. App. P.
10(e) on the basis that the appeal presents no substantial issue
for review. In lieu of a brief, both parties are requested to
file a memorandum, not to exceed ten pages, explaining why
summary disposition should, or should not, be granted by the
court.
An original and four copies of the memorandum should be
filed with the clerk of the Utah Court of Appeals on or before
May 20, 1992.
D^Jgg|3rLh^N3 0th day of April, 1992,

Mary^T/ Noonan
Clerk}/Utah Court of Appeals

APPENDIX FF
PETITION FOR REHEARING
(EXCERPTS ONLY)

APPENDIX FF

IN THE UTAH COURT OF APPEALS

ROBERT J. DEBRY and JOAN DEBRY,

PETITION FOR REHEARING

Plaintiffs/Appellants,
vs.

]

FIDELITY NATIONAL TITLE INS., CO. ]i
Defendant/Appellee.

1

Case No. 920269-CA
Category 16

PETITION FOR REHEARING

EDWARD T. WELLS (A3422)
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs/Appellants
4252 South 700 East
Salt Lake City, UT 84107
Telephone: (801) 262-8915
ROBERT J. DALE
LYNN C. McMURRAY
McMURRAY, McMURRAY, DALE & PARKINSON
Attorneys for Defendant/Appellee
455 East 500 South, #300
Salt Lake City, UT 84111
Telephone: (801) 532-5125

I.
TABLE OF CONTENTS
Page
TABLE OF CONTENTS

. . . . . . . . . . . .

TABLE OF AUTHORITIES

ii
iii

INTRODUCTION

.....

STATEMENT OF FACTS NECESSARY TO AN UNDERSTANDING OF THE
ISSUES PRESENTED IN THE PETITION . . . . . .

1
1

SUMMARY DISPOSITION WAS BASED UPON THE ERRONEOUS
ASSUMPTION THAT FIDELITY'S PROCEDURAL VIOLATIONS WERE
WAIVED BY APPELLANT
4
CERTIFICATE OF COUNSEL

6

11

oral argument on the motions.

See, Affidavit of Edward T. Wells,

Exhibit G at para. 5-7.
Thus, this court's assumption that counsel for the DeBrys
knowingly failed to object to the proposed order of December 11 and
waived Fidelity's procedural errors, has no basis in the record.
The record shows the opposite to be true.
Rehearing should be granted because this court1 s decision
was based on an erroneous assumption that the DeBrys had waived
Fidelity's procedural misconduct.
VI.
CERTIFICATE OF COUNSEL
I

hereby

certify

that

the

foregoing

Petition

for

Rehearing is filed in good faith and not for the purpose of delay.

DATED this

/ - ^ day of July, 1992.
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff/Appellants

~~" EDWARD T. WELLS

6

CERTIFICATE OF MAILING
I certify that four true and correct copies of the
foregoing PETITION FOR REHEARING. (DeBry v. Fidelity) were mailed,
postage prepaid, on the

/^

day of July, 1992, to the following:

Lynn McMurray
455 East 500 South, #300
Salt Lake City, UT 84111

SP3J-039/jn
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APPENDIX 66
STIPULATION, MOTION AND ORDER OF CONSOLIDATION

APPENDIX GG

\! f\

FILED

—t\ \w

Robert J. Dale, #0808
Lynn C. McMurray, #2213
MCMURRAY, McMURRAY, DALE & PARKINSON
455 East 500 South, Suite 300
Salt Lake City, UT 84111
Telephone: (801) 532-5125

S€P 2 5 1992
UERK SUPREME COURT,
UTAH

IN THE UTAH SUPREME COURT
ROBERT J. DEBRY and JOAN DEBRY,
Petitioners,

STIPULATION, MOTION, AND
I ORDER OF CONSOLIDATION
;

vs.
FIDELITY NATIONAL TITLE INS.,
CO.,
Respondents.

] i Case No. 920293
;) Case No. 920415
;

STIPULATION
Robert and Joan DeBry (the "DeBrys") , by and through Edward T.
Wells of Robert J. DeBry & Associates, their attorneys, and
Fidelity National Title Insurance Co. ("Fidelity"), by and through
Lynn c. McMurray of McMurray, McMurray, Dale & Parkinson,

their

attorneys, hereby stipulate that the Court may enter an order:
1. Consolidating into a single proceeding DeBrys' two pending
petitions for writs of certiorari, case nos. 920293 and 920415;
2.

Authorizing Fidelity to file one brief opposing both

petitions, which brief shall not exceed 40 pages, excluding the
subject index, the table of authorities, any verbatim quotations
required by Appellate Rule 49(a)(7), and the appendix;

and

3.

Allowing Fidelity 60 days from the date the order of

consolidation is signed to file its opposing brief.
Dated this

*>"' day of September, 1992.
ROBERT J. DEBRY & ASSOCIATES

by: j l ^ ^ ^
Edward T. Weirs,
Attorneys for DeBrys
McMURRAY, McMURRAY, DALE
& PARKINSON

by: JL^ C

rtl/^^

Lynn C. McMurray,
Attorneys for Fidelity
MOTION
The above named parties, pursuant to rule 23, Utah Rules of
Appellate Procedure, jointly move the Court for an order consistent
with

the

foregoing

stipulation

on the grounds

that the two

petitions involved grow out a single action, identical facts and
parties are involved, the issues in each are closely interrelated,
and the proposed consolidation will save time and expense for all
involved.

FID\DeBry-2.SMOomh
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Dated this C>

day of September, 1992,
ROBERT J. DEBRY & ASSOCIATES
by:
Edward T. 'Wells,
Attorneys for DeBrys
McMURRAY, McMURRAY, DALE
& PARKINSON

Lynn C. McMurray,
Attorneys for Fidelity

ORDER

Based on the foregoing Stipulation and Motion, the Court
having reviewed the relevant pleadings and papers on file, and good
cause appearing therefore:
IT IS HEREBY ORDERED as follows:
1.

Case nos. 920293 and 920415 are hereby consolidated into

a single proceeding;
2. Fidelity may file one brief opposing both petitions, which
brief shall not exceed 40 pages, excluding the subject index, the
table of authorities, any verbatim quotations required by Appellate
Rule 49(a)(7), and the appendix; and

FID\DeBry-2.SM0.mh
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3. Fidelity is allowed 60 days from the date of this order to
file its opposing brief.
Dated this .-'7- ^ day of September, 1992.
BY THE- COURT
/

fy

/"
/ •'
/ «-• / '

Supreme Court Justice

FID\DeBry-2.SMO.mh
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